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QUESTIONS PRESENTED 


1. Can the District Court properly adjudge a party in 
contempt and order him imprisoned for one year for dis¬ 
obedience of a judgment which was not the basis of the 
charge of contempt for which he was on trial? 

2. Does the District Court have jurisdiction under Code 
Section 16-415 to direct a husband to pay maintenance to 
his wife for the support of their children in the District 
of Columbia, where the matrimonial domicile and resi¬ 
dence of the parties are in Connecticut and the husband has 
not been found wanting in the performance of his marital 
and paternal duties and responsibilities in Connecticut but 
the wife was found to have deserted the husband without 
just cause in Connecticut after which she established a 
home for herself and their children in Arlington, Virginia, 
where at the suit of the husband, he was awarded part time 
custody of the children and visitation rights and within 
thirty days of which award the wife filed this maintenance 
action based on Code Section 16-415 and served the hus¬ 
band with process on the date it was filed while he was en 
route from Connecticut to Arlington, Virginia, to visit his 
children pursuant to the visitation rights he had been 
awarded in Virginia by notifying him that he would have 
to obtain his children at the home of her parents in the 
District of Columbia? And, if the husband disobeys the 
District Court’s judgment after a court of competent juris¬ 
diction in Connecticut has awarded him an absolute 
divorce from his wife on the ground of desertion without 
just cause and after the District Court’s judgment has 
been superseded by another judgment in the same case, 
can the husband be adjudged in contempt of the judgment 
and ordered imprisoned for one year? 

3. Does the District Court have jurisdiction to order a 
former husband imprisoned for one year for contempt of 


a judgment having the infirmities of the judgment referred 
to in question 2 and having the additional infirmity that 
the relationship of husband and wife, required by Code 
Section 16-415 on which jurisdiction was founded, no 
longer existed when the judgment was entered? 

4. Does it constitute an abuse of discretion for a Dis¬ 
trict Court judge to order a former husband imprisoned 
for one year for disobeying a judgment for maintenance 
in the absence of any extraordinary facts or circumstances 
warranting a departure from the usual, customary and 
ordinary order for imprisonment for thirty days? 
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IN THE 


United States Court of Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 12,172 


Lewis W. Feick, Appellant, 
v. 

Mabelita Mead Feick, Appellee. 


Appeal from the United Stales District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order (1) adjudging appellant 
in contempt and (2) ordering him imprisoned for one year, 
for alleged disobedience of a judgment entered January 
11, 1944, directing appellant to pay appellee $150 per 
month for the support of two children born of their former 
marriage. (Joint App. 30-31) 
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The District Court based its jurisdiction to make the 
order appealed from on D. C. Code Section 16-415 (Joint 
App. 2) but appellant contends that the court had no juris¬ 
diction to adjudge appellant in contempt and, even if the 
court had jurisdiction to do that, the court had no juris¬ 
diction to order appellant imprisoned. 

This court has jurisdiction under Section 1291, Title 28, 
United States Code Annotated. 

STATEMENT OF CASE 

The facts are that appellant and appellee were formerly 
husband and wife. They were domiciled in the state of 
Conecticut. They had two minor children. Appellee 
deserted appellant in Connecticut in 1941. The District 
Court found the fact to be that appellee deserted appellant 
without just cause. (Joint App. 50) 

Appellee took the two minor children with her when she 
deserted appellant in Connecticut. She established a home 
for herself and the children in Arlington, Virginia, the 
same year she deserted appellant—1941. 

In 1942 appellant filed a custody action in the Circuit 
Court of Arlington County, Virginia. He obtained an 
order granting him part time custody of the children and 
visitation rights on May 20, 1942. (Tr. 97-98) Less than 
a month thereafter, on June 13, 1942, appellee filed the 
action in the District Court out of which this appeal arises. 
She obtained service of process on appellant in the Dis¬ 
trict of Columbia the day the action was filed—June 13, 
1942, when he was en route from Connecticut to Arlington, 
Virginia, to visit his children pursuant to the visitation 
rights he had been awarded the month before by the Cir¬ 
cuit Court of Arlington County, Virginia, by notifying 
appellant that he would have to obtain his children at the 
home of her parents in the District of Columbia. (Joint 
App. 7) 

On January 11, 1944, the District Court entered a judg¬ 
ment containing, among others, the following provision: 
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“2. That defendant, Lewis W. Feick, be and he is 
hereby ordered and directed to pay to plaintiff, 
Mabelita Mead Feick, the sum of $150.00 per month 
for the maintenance and support of said minor 
children, the first payment to commence as of the 15th 
day of January, 1944, and that he pay a like sum of 
$150.00 on the first day of each and every month there¬ 
after, except during the month of July in each year. 
Plaintiff shall pay out of the aforesaid sum normal 
medical expenses for said children, with right of 
plaintiff to apply for payment of unusual medical and 
hospital expenses.” (Joint App. 35) 

On March 22, 1946, in Connecticut—their matrimonial 
domicile—appellant obtained an absolute divorce from 
appellee on the ground of her desertion without just cause. 
(Joint App. 31-32) 

On June 30, 1947, the District Court entered a judg¬ 
ment modifying the judgment of January 11, 1944, and 
containing, among others, the following provision: 

“2. That defendant, Lewis W. Feick, be and he 
hereby is ordered and directed to pay to the plaintiff, 
Mabelita Mead Feick, the sum of One Hundred Fifty 
Dollars ($150.00) per month for the maintenance! and 
support of said minor children, except for any period 
that the children may be in the temporary custody of 
the defendant and/or in a camp pursuant to the pro¬ 
visions of paragraph 1(b) of this Judgment. Plain¬ 
tiff shall pay out of the aforesaid sum normal medical 
expenses for said children, with the right of plaintiff 
to apply for payment of unusual medical and hospital 
expenses; provided, however, that the plaintiff shall 
give the defendant reasonable notice of any illness 
necessitating such expenses.” (Joint App. 15-16) 

Jurisdiction of the action in which these judgments were 
entered was founded on the maintenance statute, D. C. 
Code Section 16-415. (Joint App. 2) 

At the hearing of the motion to adjudge appellant in 
contempt, appellee testified she had never lived in Mont¬ 
gomery County, Maryland, and concealed the fact that 
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she and the children lived at 5007 Westway Drive, Chevy 
Chase, Montgomery County, Maryland, from the first part 
of 1952 to the first part of 1953. (Joint App. 37 and 48, 
and Tr. 31) Counsel for appellant was not informed of 
that fact until after the hearing. Appellant hereby tenders 
himself ready, willing and able to prove such residence 
if afforded opportunity to do so. 

On October 12, 1953, having returned to the District of 
Columbia from Maryland, appellee filed a motion to 
adjudge appellant in contempt for failure and refusal “to 
make the payments of $150 per month for the maintenance 
and support of two minor children of the parties hereto 
for the period September, 1951, to October, 1953, inclusive, 
as shown by an affidavit executed by the plaintiff which is 
attached hereto and prayed to be read and considered as 
a part of this motion.” The motion itself did not 
designate the judgment of which appellant w^as charged 
with contempt, but appellee’s affidavit, which was referred 
to in the motion and by reference made a part thereof, 
designated the judgment of June, 1947. (Joint App. 15-18) 
Appellant, in addition to denying the alleged default 
constituting his alleged contempt (Joint App. 18 and 24), 
contended that the court had no jurisdiction to enter the 
judgment of June, 1947, because jurisdiction was based on 
D. C. Code Section 16-415 and the marriage between 
appellant and appellee had been dissolved on March 22, 
1946, in Connecticut, their matrimonial domicile, and the 
District Court had, by its judgment in Civil Action No. 
24533 and Civil Action No. 31190, Consolidated, recognized 
the validity of the Connecticut divorce decree. Appellant 
based that contention on the decisions of this court in 
Meredith v. Meredith, No. 11310, decided April 9, 1953, 
U. S. App. D. C. , 204 F. 2d 64, 81 W.L.R. 901, 
and Holmes v. Holmes, 81 TJ. S. App. D. C. 132, 155 F. 2d 
737. (Joint App. 14, 27-28, 31-33, 36-47, Tr. 167) 

The same contention was made when the court entered 
the judgment of June, 1947. (Joint App. 14) 
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Appellant further contended that even if the court had 
jurisdiction, after the parties were divorced, to enter the 
judgment on June, 1947, the court had no jurisdiction to 
order appellant imprisoned for disobeying that judgment. 
This contention was based on the decisions of this court 
in Rapeer v. Colpoys, 66 App. D. C. 216, 85 F. 2d 715 and 
Queen v. Queen , 88 U. S. App. D. C. 157, 188 F. 2d 624. 
(Joint App. 46-47) 

At the hearing of the motion to adjudge appellant in 
contempt for disobedience of the judgment of June, 1947, 
appellant’s counsel called the court’s attention to the fact 
that appellee’s counsel, at the hearing, had shifted his 
ground without notice. At the hearing appellee referred 
only to the original judgment of January, 1944, made 
before the parties were divorced. Appellant’s counsel 
thereupon pointed out that the motion to adjudge appellant 
in contempt was based on the judgment of June, 1947, made 
after the parties were divorced, and the question was 
whether appellant was in contempt of that judgment. 
(Joint App. 36-37, 44-45) 

The order appealed from adjudged appellant in con¬ 
tempt and ordered him imprisoned for one year for dis¬ 
obedience of the judgment of January, 1944, which was not 
the basis of the charge against appellant for which he was 
on trial. (Joint App. 30-31) 

Appellant, in addition to pointing out that the question 
presented by appellee’s motion was whether appellant was 
in contempt of the judgment of June, 1947, contended that 
the original judgment on January, 1944, was no longer in 
effect because (1) it had been extinguished by the Con¬ 
necticut divorce decree in 1946 and (2) it had been super¬ 
seded by the later judgment of June, 1947. (Joint App. 
44-46) Appellant based the first of those two reasons on 
the decision in the Meredith case and the second on the 
judgment of June, 1947, which shows on its face that it 
superseded the judgment of January, 1944. 
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STATUTE INVOLVED 

Section 16-415 of the District of Columbia Code, 1951 
Edition. 

“Whenever any husband shall fail or refuse to 
maintain his wife and minor children, if any, although 
able so to do, the court, on application of the wife, 
pendente lite and permanently, may decree that he 
shall pay her, periodically, such sums as would be 
allowed to her as pendente lite or permanent alimony 
in case of divorce for the maintenance of herself and 
the minor children, if any, committed to her care by 
the court, and the payment thereof may be enforced 
in the same manner as directed in regard to the pay¬ 
ment of permanent alimony. (Mar. 3, 1901, 31 Stat. 
1346, ch. 854, §980; June 20, 1949, 63 Stat. 213, ch. 
228.) ” 


STATEMENT OF POINTS 

1. The District Court cannot adjudge a party in con¬ 
tempt and order him imprisoned for one year for dis¬ 
obedience of a judgment which was not the basis of the 
charge of contempt for which he was on trial. 

2. The District Court was without jurisdiction to order 
appellant imprisoned for contempt of the judgment of 
January, 1944. 

3. The District Court was without jurisdiction to order 
appellant imprisoned for contempt of the judgment of 
June, 1947. 

4. The order for appellant’s imprisonment for one year 
■was too severe, unwarranted and an abuse of discretion 
under the facts and circumstances involved. 

SUMMARY OF ARGUMENT 

1. The District Court cannot adjudge a party in con¬ 
tempt and order him imprisoned for one year for dis¬ 
obedience of a judgment which w^as not the basis of the 
charge of contempt for which he was on trial. The two 
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judgments in the case were entered at different times and 
under different circumstances. Different considerations 
were involved in determining the rights and liabilities of 
appellant in relation to each judgment. (See points 2 and 
3.) Due process required that he be served with allega¬ 
tions specifying the judgment of which he was found in 
contempt. The motion to adjudge him in contempt did not 
specify that judgment but specified another judgment in 
the case. 

i 

2. The District Court was without jurisdiction to order 
appellant imprisoned for contempt of the judgment of 
January, 1944, (a) for the reason shown in point 1, and 
because (b) the District Court’s finding that appellee 
deserted appellant without just cause left the Court with 
no jurisdiction to do anything except to dismiss appellee’s 
complaint for lack of jurisdiction, (c) the court was with¬ 
out jurisdiction to enter the judgment of January, 1944, 
because Code Section 16-415 on which jurisdiction was 
founded, was not intended to confer jurisdiction on the 
District Court to adjudicate a matrimonial case that be¬ 
longed to Connecticut and/or Virginia and which had been 
partially adjudicated in Virginia less than 30 days before 
this action was filed in the District of Columbia and which 
was ultimately and finally adjudicated in Connecticut—the 
matrimonial domicile — where appellant obtained an 
absolute divorce from appellee on the ground of desertion 
without just cause, which was the same finding that the 
District Court made in this action, (d) the judgment was 
extinguished by the decree of absolute divorce in Con¬ 
necticut because the judgment was based on the relation¬ 
ship of husband and wife required by Code Section 16-415 
on which jurisdiction was founded, and (e) the judgment 
was superseded by the judgment of June, 1947. 

i 

3. The District Court was without jurisdiction to order 
appellant imprisoned for contempt of the judgment of 
June, 1947, because (a) the court was without jurisdiction 
to enter the judgment of June, 1947, for the same reasons 
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that it lacked jurisdiction to enter the judgment of 
January, 1944 (Point 2 (b) and (c)), and because (b) the 
relationship of husband and wife, required by Code 
Section 16-415 on which jurisdiction was founded, no 
longer existed between appellant and appellee in June, 
1947, appellant having obtained an absolute divorce from 
appellee in Connecticut in March, 1946, which was recog¬ 
nized as valid by judgment of the District Court on 
December 5, 1946. 

4. The order for imprisonment for one year, instead of 
the well-established, usual and customary period of thirty 
days, was too severe, unwarranted and an abuse of dis¬ 
cretion. There were no extraordinary facts or circum¬ 
stances warranting a departure from the ordinary. 
Appellant always had performed the judgment of the 
court until the occurrence of what the lower court found 
was the appellee’s unjustified refusal to accept appellant’s 
payments of $75 per month, instead of $150 per month, 
during a period that appellant was maintaining their son 
in boarding school. That was the beginning of the default 
in payments to appellee. During the period involved, 
appellant paid to or on behalf of his children a total 
amount in excess of $4,150, which was in excess of the 
amount that accrued under the judgment. 

ARGUMENT 

1. The District Court Cannot Adjudge a Party in Contempt and 
Order Him Imprisoned for One Year for Disobedience of 
a Judgment Which was Not the Basis of the Charge of 
Contempt for Which He was on Trial 

The two judgments in the case at bar, having been en¬ 
tered at different times and under different circumstances, 
required different considerations in determining the rights 
and liabilities of appellant. The judgment of January, 
1944, was subject to the infirmities discussed in point 2 
of this brief and possibly others. If that was the judg¬ 
ment of which appellant was to be adjudged in contempt 
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and ordered imprisoned, due process required that he be 
served with allegations to that effect, so that he could 
have prepared to meet a charge of contempt of that judg¬ 
ment. On the other hand, the judgment of June, 1947, of 
which he stood charged with the contempt for which he 
was on trial, was subject to some different infirmities than 
the judgment of January, 1944. (See point 3 of this brief.) 
Appellant having been served with notice that he was 
charged with contempt of the judgment of June, 1947, 
was prepared to defend himself against that charge and 
fully presented to the Court his defenses to that charge. 
(Joint App. 36-47) It was not until after it was made 
apparent that appellant had defenses to the charge of con¬ 
tempt against him for which he was on the trial, that ap¬ 
pellee shifted her ground and her counsel based his argu¬ 
ment, and the Court based its order adjudging appellant 
in contempt and ordering him imprisoned, on the judg¬ 
ment of January, 1944, which was not the basis qf the 
charge of contempt against appellant for which he was 
on trial. 

In Woodworth v. Woodworth, 173 Okla. 554, 48 P. 2d 
1052, which involved a contempt proceeding, the Court 
said: 

“Lord Erskine, in the trial of John Took, said: 

‘It is the glory of the English Law that it requires, 
even in the commonest cases, the utmost precision of 
charge, and a proof correspondingly precise; hitting 
the bird in the very eye; strictly conformable not 
merely to the substance of the crime, but to the accusing 
letter! ’ < 

“.... And as the purpose of the proceeding is to 
vindicate the authority of law and the dignity of the 
court, the conviction for that purpose should not be 
permitted to stand upon a record that reveals the vio¬ 
lation of those legal rights of the accused deemed of 
such honor to our system of jurisprudence. . 
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2. The District Court was Without Jurisdiction to Order Appel¬ 
lant Imprisonment for Contempt of the Judgment of 
January, 1944 

This is not a case like Wells v. Wells, 11 App. D. C. 
392, where the court, notwithstanding its finding of no 
merit in the wife’s complaint, directed the husband to 
pay the wife for the maintenance of a child whose custody 
was awarded to the wife, because there was a cross-com¬ 
plaint in that case on which the husband was granted a 
divorce. The cross-complaint and answer thereto were 
the basis of the court’s jurisdiction. Neither is this case 
like Warner v. Warner, 58 App. D. C. 34, 24 F. (2d) 609, 
where the court found against the charges made by the 
wife in her complaint but sustained the charge set out in 
the husband’s cross-bill. The cross-bill gave the court 
jurisdiction to make the order it made respecting the cus¬ 
tody and support of the child. Nor is the case at bar a 
case like the recent case of Bartlett v. Bartlett, No. 11714, 
decided June 3, 1954, where the husband filed a complaint 
for custody of a child and the wife filed a counter-claim 
for maintenance for herself and child. 

The question presented in the case at bar is not the 
question of what, in respect of custody, w T as in the best 
interests and for the welfare of the children. That ques¬ 
tion had been settled in Virginia less than thirty days 
before the action out of which this appeal arises was filed 
in the District of Columbia. Rather, the question now pre¬ 
sented is whether the court, having found appellee de¬ 
serted appellant without just cause in Connecticut—their 
matrimonial domicile—had jurisdiction to make an order 
in respect of the custody and maintenance of the children. 

We respectfully submit that the court’s finding that ap¬ 
pellee deserted appellant without just cause left the court 
with no jurisdiction to do anything except to dismiss ap¬ 
pellee ’s complaint for lack of jurisdiction. To decide other¬ 
wise w T ould be tantamount to a ruling that the District 
Court has jurisdiction, regardless of the locations of matri¬ 
monial domiciles, to direct every good husband in the land, 
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whose wives desert them at their matrimonial domiciles 
without just cause and bring their children to the District 
of Columbia, to pay their wives for the maintenance 
of their children here, if they are found here visiting 
their children. It should require no argument that Code 
Section 16-415 was not intended to and does not confer 
such jurisdiction. This case belonged to Connecticut—the 
matrimonial domicile of these parties. It could have been 
and should have been litigated there. Appellant was there. 
He did not run away from his responsibilities there as a 
husband or father. This is not a case where a husband 
deserted his matrimonial domicile and came to the Dis¬ 
trict of Columbia. Necessarily, in such cases, the District 
Court must have and does have jurisdiction to direct a 
father to maintain his children. Code Section 16-415 was 
intended to and does confer jurisdiction in such cases. 
It was not intended to and does not confer jurisdiction 
over good husbands domiciled in Connecticut and all the 
other states and territories. 

At the outset of the controversy appellee could have 
and should have been required to seek relief, if necessary, 
in the courts of Connecticut; she could have done that 
when appellant sued her for an absolute divorce in Con¬ 
necticut and she was served with process. (Joint App. 32- 
33) Public policy in the District of Columbia required 
that of her. Meredith v. Meredith, No. 11,310, decided 
April 9, 1953, U. S. App. D. C., , 204 F. 2d 64 

81 W. L. R. 901. She, as next friend of the children, can 
at this time sue appellant at his domicile for maintenance 
for his children. Instead of any of the foregoing juris- 
dictionally sound and convenient proceedings, we have the 
absurd situation of the District Court exercising non¬ 
existing jurisdiction over extensive litigation involving 
children wrongfully removed by their mother from their 
parents’ matrimonial domicile in Connecticut to Virginia, 
to the District of Columbia to Maryland and back to the 
District of Columbia. All this was possible in the District 
Court only because their father, who was not found want- 





ing in the performance of his marital duties and obliga¬ 
tions in Connecticut, came to the District of Columbia to 
visit his children after their mother had wrongfully re¬ 
moved them from their domicile in Connecticut. 

Appellant’s decree of absolute divorce in Connecticut 
extinguished the District Court judgment of January, 
1944, which was based on the relationship of husband 
and wife required by Code Section 16-415 on which juris¬ 
diction was founded. Meredith v. Meredith, supra. See 
also Annotation in 42 A. L. R. 1375. 

Moreover, the judgment of January, 1944, was super¬ 
seded by the judgment of June, 1947, and thereafter was 
no longer in force and effect. 

For each and all of the foregoing reasons and the 
further reason set forth in point 1 of this brief, appellant 
contends the District Court was without jurisdiction to 
order appellant imprisoned for one year for unalleged 
contempt of the judgment of January, 1944. 

3. The District was Without Jurisdiction to Order Appellant 

Imprisoned for Contempt of the Judgment of June, 1947 

The District Court was without jurisdiction to enter 
the judgment of June, 1947, for the same reasons that it 
lacked jurisdiction to enter the judgment of January, 1944, 
which are covered in point 2. It lacked jurisdiction to 
enter the judgment of June, 1947, for the additional rea¬ 
son that the relationship of husband and wife, required 
by Code Section 16-415 on which jurisdiction was founded, 
no longer existed between appellant and appellee in June, 
1947. Appellant obtained an absolute divorce from appel¬ 
lee in Connecticut in March, 1946. The District Court 
recognized that divorce as valid by judgment of December 
5, 1946, in Civil Action No. 24533 and Civil Action No. 
31190, Consolidated. (Tr. 167) It is well settled that, in 
the absence of the relationship of husband and wife, the 
District Court has no jurisdiction under Code Section 16- 
415. Rapeer v. Colpoys, 66 App. D. C. 216, 85 F. 2d 715, 
Queen v. Queen, 88 U. S. App. D. C. 157, 188 F. 2d 624, 
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and Meredith v. Meredith supra. The District Court judge 
specifically and repeatedly refused to follow the decision 
in Queen v. Queen, supra, and bluntly said appellant iyould 
have to take the case up again and probably would re¬ 
verse him. (Tr. 37-39, 42, 61) 

4. The Order for Appellant's Imprisonment for One Year was 
Too Severe, Unwarranted and an Abuse of Discretion 
Under the Facts and Circumstances Involved 

The order for appellant’s imprisonment for one year 
was too severe, taking into consideration the genesis of 
appellant’s default and the facts and circumstances sur¬ 
rounding it. The genesis of appellant’s default was appel¬ 
lee’s unjustified refusal to accept $75 per month from ap¬ 
pellant during the period that appellant was maintaining 
their son in boarding school. Appellee rejected appellant’s 
checks for $75 per month by failing to cash them. The 
trial judge ruled that appellee was unjustified in demand¬ 
ing $150 per month during the period the son was being 
maintained by appellant in boarding school. The court 
ruled that appellant should pay appellee only $75 per 
month during that period, as appellant originally offered 
to do. That ruling was taken into consideration when the 
court determined and found the amount of the arrearage. 
(Joint App. 48 and Tr. 22, 25-28, 30, 36) Prior to appel¬ 
lee’s unjustified refusal to accept $75 per month during 
the period appellant was maintaining their son in board¬ 
ing school, appellant never had disobeyed the court’s 
order. (Tr. 29) It is a reasonable inference from his prior 
conduct that, if appellee had been reasonable, no occasion 
for this contempt proceeding would have arisen. Appel¬ 
lee’s unjustified refusal of $75 per month led to the ac¬ 
cumulation of any arrearage. Moreover, during the pe¬ 
riod involved, appellant paid to or on behalf of his children 
a total amount in excess of $4,150 which was in excess of 
the amount that accrued under the judgment. (Joint App. 
18) The District Court judge ruled that such payments 
did not fulfill the court’s judgment. (Tr. 54). 



In these circumstances, it is respectfully submitted that 
the court’s departure from the well-established, usual and 
customary order for imprisonment of thirty days to an 
order for one year—twelve times longer than the well- 
established, usual and customary period—was unwar¬ 
ranted, too severe and an abuse of discretion. There were 
no extraordinary circumstances in this case warranting 
a departure from the ordinary. 

CONCLUSION 

It is respectfully submitted that the order appealed 
from should be reversed. 

Arthur J. Hilland, 
Attorney for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

73 IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 16095 

Mabelita Mead Feick, 2400 Foxhall Road, N. W., 
Washington, D. C., Plaintiff, 


vs. 

Lewis W. Feick, 30 Prospect Avenue, 

Darien, Connecticut, Defendant 

Filed June 13, 1942 
Complaint 

(For maintenance for wife and minor children and for 
custody of minor children) 

1. The claim for relief herein on behalf of the plaintiff 
is for maintenance for herself and for maintenance for 
and custody of her two minor children against the defend¬ 
ant, husband of the plaintiff. Said claim is within the 
jurisdiction of this court by virtue of Section 16-415 of the 
D.C. Code (1940) 

2. The plaintiff, Mabelita Mead Feick, is a resident of 
and is domiciled in the District of Columbia and is the wife 
of the defendant, Lewis W. Feick. 

3. The defendant is a resident of and domiciled in the 
State of Connecticut, having his principal residence at 
Darien, in the State of Connecticut. 

4. Plaintiff and defendant were lawfully married in the 
District of Columbia on November 17, 1934. Two children 
have been born of said marriage, a son Mead Mather Feick, 
born on May 7, 1936 and a daughter, Ann Tracy Feick, 
bom on May 2, 1938. 

5. After the marriage of the parties hereto, they resided 
in the District of Columbia and maintained their domicile 


3 


in the District of Columbia until the year 1937, when they 
moved to the State of New Jersey, where they resided until 
March 1939 and then removed to the State of Connecticut, 
where they resided until June 25, 1941, when they sepa¬ 
rated. At that time, plaintiff and her said children 
74 took up their residence in the District of Columbia 
and for a greater part of the time from October 
1941 to May 1942 lived in Alexandria, Virginia and Arling¬ 
ton, Virginia. 

6. Plaintiff avers that the cause of her separation from 

the defendant was the cruel and inhuman conduct practiced 
upon her by the defendant to such an extent that her health 
became seriously impaired and that of her children 
threatened. j 

7. From the time of said separation in June 1941 through 
December 1941, defendant contributed $310.00 per month 
for the support and maintenance of the plaintiff and said 
children, except for the month of July 1941 when he con¬ 
tributed $260 for that month. Plaintiff avers that since 
December, the defendant has not contributed anything to 
the support and maintenance of the plaintiff and said minor 
children, although he is financially able to do so. Plaintiff 
further avers that she is without means for her support 
and the support of said children and is in need of such 
maintenance. 

8. Plaintiff further avers that defendants income is 
approximately $10,000 per year and that he is adequately 
able financially to provide the necessary support and main¬ 
tenance for the plaintiff and for said children. 

9. Plaintiff avers that she is entitled to the sole and 
exclusive custody of her said minor children. In support 
thereof, plaintiff says that said children are of tender 
years and have been since birth under the constant care 
and attention of plaintiff both by day and by night. Plain¬ 
tiff is devoted to said children above all else. Plaintiff 
further says that it would be detrimental to the welfare of 
the said children if they were removed from the care of 
said plaintiff for even a short period of time; that any 
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substantial change in their schedule of activities and super¬ 
vision would be detrimental to their interests and harmful 
to their health. Plaintiff says that the said children are 
not now nor have they ever been under the exclusive care 
of nurses or maids or of anyone other than plaintiff, al¬ 
though from time to time the assistance of others was 
obtained by the plaintiff in the operation of her 
75 household and the care of her children. 

10. Plaintiff avers that the defendant is neither 
suited by temperament, knowledge or training to care for 
said children for even short periods of time nor has he the 
facilities to provide the necessities required in the care of 
children at the place where the defendant now resides in 
Darien, Connecticut. One of said children, Mead Mather, 
has hay fever and asthma and any removal of said child 
from his course of medical treatment would be detrimental 
to him. The plaintiff further avers that the defendant has 
never himself taken any part in the care of said children 
and is entirely unfamiliar with the things required to be 
done for their welfare. Plaintiff further says that the 
defendant, on the occasions "when he has visited the chil¬ 
dren in recent months, has impaired the routine of said 
children to such an extent that the physical condition of 
the children was affected and has further, upset their mental 
equilibrium. 

11. Plaintiff further avers that based on the prior con¬ 
duct and expressions of the defendant to the effect that he 
would do anything to get the children and his declaration 
that he would not support said children in the District of 
Columbia she is fearful, after the complaint herein is served 
upon him, of the possible removal of said children by said 
defendant from the custody of the plaintiff and out of the 
jurisdiction of the District of Columbia and that unless the 
said defendant is restrained and enjoined from doing so 
that undue hardship to the plaintiff and to said children 
would result. Therefore, plaintiff says that this court should 
restrain and enjoin the said defendant, pendente lite and 
permanently, from removing said children from the custody 
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of the plaintiff and out of the territorial limits of the Dis¬ 
trict of Columbia without the order of this court, upon the 
filing by her of security in such sum as the court may deem 
proper. Plaintiff further avers that immediate and irrep¬ 
arable loss to her will result if said children are removed 


out of her custody, which is likely to occur before notice 
can be served on the defendant and a hearing held 
thereon. I 

76 Wherefore the premises considered, plaintiff 


prays: 

(a) That an order he entered awarding to plaintiff a 
judgment for maintenance for herself and the said two 
minor children pendente lite and permanently in an amount 
determined by this court to be fair and reasonable. 

(b) By order of this court the custody of the said minor 
children be awarded exclusively to the plaintiff, pendente 
lite and permanently, and that any visitation by the de¬ 
fendant be conditioned upon observance of such limitations 
as may be placed by the court upon such visitation in the 
best interests of the said children. 


(c) That this court issue a restraining order based upon 
the averments contained in this complaint restraining and 
enjoining the defendant from removing said children from 
the custody of the plaintiff or outside the District of Colum¬ 
bia, without the express order of this court and that an 
injunction be issued to said effect after a hearing thereon. 

(d) And for such other and further relief as to the court 


may seem proper. 


Mabelita Mead Feick 


Alvin L. Newmyer, 
Attorney for Plaintiff , 
Rust Building 
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District op Columbia, ss. 

I, Mabelita Mead Feick, do solemnly swear that I have 
read the foregoing complaint by me subscribed and believe 
the statements therein contained to be true and correct. 

Mabelita Mead Feick. 

Subscribed and Sworn to before me this 13 day of June 1942. 

Margaret MacPherson, 

Nortary Public. 

• •••••••• 

77 Filed July 3, 1942 

Answer to Complaint for Maintenance and Custody 

First Defense 

This court is without jurisdiction of the complaint, or, 
in the alternative, should not exercise jurisdiction, for that 
the plaintiff, at the time of the filing of this suit, was 
domiciled in and a resident of the State of Virginia and 
not in the District of Columbia, and at the time said com¬ 
plaint was filed she was visiting at the home of her father 
Royal D. Mead at premises 2400 Foxhall Road, N.W., 
Washington, D. C., for the purpose of fraudulently seek¬ 
ing to oust the jurisdiction of the Circuit Court of Arlington 
County, Virginia, in a similar proceeding now under way 
in said court in the case of Lewis Wesley Feick v. Mabelita 
Mead Feick; a more particular and detailed statement of 
the facts on which this defense is based is found in habeas 
corpus proceedings No. 2291, a copy of said habeas corpus 
petition with the exhibits thereto being annexed to this 
answer as Defendant’s Exhibit “1”. This defendant 
adopts by reference all of the allegations made by him 
and contained in the petitions forming a part of said 
Exhibit “1”. 

Second Defense 

The service of process made upon this defendant in 

78 this action was made by fraud in that the defendant 
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on June 13, 1942, the date when process was i served 
upon him, was on his way to the State of Virginia to visit 
his children at the residence of the plaintiff, No. 2366 No. 
Oakland Street, Arlington, Virginia, in accordance with the 
terms of an order of the Circuit Court of Arlington County, 
Virginia, entered on May 20, 1942; that on said date the 
plaintiff notified the defendant that the children would have 
to be obtained by the defendant at the home of her parents, 
2400 Foxhall Road, N.W., Washington, D.C.; that on said 
date, unknown to the defendant, the plaintiff had fraudu¬ 
lently, in an attempt to oust the jurisdiction of the Circuit 
Court of Arlington County, Virginia, filed this action in the 
District Court of the United States for the District of 
Columbia, and gave said notice to the defendant for the 
purpose of inducing the defendant to remain in the District 
of Columbia and subject himself to process in said action; 
that service was had upon this defendant by means of said 
fraudulent acts on the part of the plaintiff in inducing the 
defendant to remain in the District of Columbia and while 
the plaintiff was in lawful custody of the said children pur¬ 
suant to the order of the Circuit Court of Arlington County, 
Virginia. i 

Third Defense I 

1. Defendant denies that the claim of the plaintiff is 
within the jurisdiction of this court by virtue of Section 16, 
p. 415 of the D. C. Code, 1940. 

2. Defendant admits that the plaintiff is the wife of the 
defendant but denies that she is a resident of or domiciled 
in the District of Columbia, but says that she is a resident 
of and domiciled in the State of Virginia, but is temporarily 

in the District of Columbia at the home of her father 
79 Royal D. Mead for the sole purpose of attempting 
fraudulently to oust the jurisdiction of the Circuit 
Court of Arlington County, Virginia, in custody proceedings 
now pending in said court. 

3-4. The defendant admits the allegations of paragraphs 
3 and 4 of the complaint. 


5. The defendant admits that after the marriage of the 
parties they resided in the District of Columbia and main¬ 
tained their domicile in the District of Columbia until the 
year 1933 when they moved to the State of New Jersey, 
whree they resided until March, 1939, and then removed 
to the State of Connecticut where they resided until June 
25,1941. The defendant denies that plaintiff and defendant 
separated on said date, but says that on said date the 
plaintiff came to the District of Columbia with the two 
children of the plaintiff and defendant on a visit. The de¬ 
fendant says that the visit was not due to any arrangement 
between plaintiff and defendant, and that after plaintiff 
came to the District of Columbia on said visit she continued 
to write affectionate letters to the defendant until about 
seven days prior to July 17, 1941. On said last mentioned 
date one David G. Bress, an attorney in the District of 
Columbia, telephoned the defendant and advised the de¬ 
fendant that the plaintiff wished to obtain a separation 
agreement from him, but gave no grounds therefor. There¬ 
after, up and until September, 1941, the defendant saw the 
plaintiff on several occasions and on one occasion in Sep¬ 
tember, 1941, the plaintiff and defendant spent a happy 
w^eek-end together as man and wife in Maine. On this occa¬ 
sion the plaintiff agreed to return to live with the defendant 
at their home, but it was understood between plaintiff and 
defendant that plaintiff wmuld first go back to Washington 
for a short further visit, after which she v T as to come back 
to the home of the plaintiff and defendant in Darien, 
80 Connecticut. However, after the return of the plain¬ 
tiff to Washington she again declined to return to 
the defendant and since approximately October 1, 1941, 
plaintiff has been residing in Arlington, Virginia, as above 
stated, with the children of the plaintiff and defendant; 
that plaintiff purchased a home in Arlington, Virginia, 
which defendant is informed and believes and therefore 
avers she still owrns, and for wrhich she paid the sum of 
$11,750; that plaintiff has furnished said home with furni- 
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ture belonging to plaintiff and defendant, which plaintiff 
and her father, Royal D. Mead, took from the home of the 
defendant in Darien, Connecticut, on an occasion late in 
July, 1941, without the knowledge of the defendant, when 
the defendant was away. Defendant denies that plaintiff 
has taken up her residence in the District of Columbia, but 
avers that less than two weeks prior to the institution of 
this suit she temporarily moved to the home of her father, 
Royal D. Mead, 2400 Foxhall Road, N.W., in the District 
of Columbia, for the purpose of fraudulently attempting to 
oust the jurisdiction of the Circuit Court of Arlington 
County, Virginia, in custody proceedings now pending in 
said court. 

6. Defendant denies the allegations of paragraph 6 of the 
complaint. 

7. Defendant admits that from the time plaintiff came to 
Washington on a visit in June, 1941 through December, 
1941 he sent to the defendant the sum of $310 per month 
for the support and maintenance of herself and the children 
(except in July, 1941 when he sent $260), in the hope that 
the plaintiff would soon return to the joint home of the 
plaintiff and the defendant in Darien, Connecticut. The 
defendant admits that since December, 1941 he has not con¬ 
tributed to the support and maintenance of the plain- 

81 tiff and the children until after the order of the 
Circuit Court of Arlington County, Virginia, entered 
on May 20, 1942, after which he sent to plaintiff the sum of 
$100 and expected to continue to send to plaintiff further 
sums for the support of said children. The reasons why 
the defendant did not continue to send money to the plain¬ 
tiff are set forth in the habeas corpus proceedings, copy of 
which are annexed hereto and reference to which is hereby 
made. Defendant denies that plaintiff is without means for 
her support and for the support of said children and avers 
that plaintiff has ample means furnished her by her father 
to purchase a home and to support said children. 
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8. Defendant denies that his income is approximately 
$10,000 a year and avers that his drawing account as a 
junior partner in the firm of Riter & Co. is now $6,000 a 
year, in addition to w’hich he is entitled to a percentage of 
profits directly resulting from his own efforts and to a small 
percentage of firm profits. Until the end of the year de¬ 
fendant cannot know what his income may be for the cur¬ 
rent year. Defendant states that he is ready and anxious 
to provide the necessary support and maintenance for his 
children and for his wife at their home in Darien, Con¬ 
necticut. 

9. Defendant denies that allegations in paragraph 9 of 
the complaint and avers that the plaintiff is now under the 
domination of her father Royal D. Mead, who is insanely 
jealous of the defendant and has sought to alienate, and 
defendant fears has succeeded in alienating, the affections 
of the plaintiff for the defendant. The defendant avers 
that by reason of the characteristics revealed in the actions 
of the plaintiff and the said Royal D. Mead, referred to in 
the pleadings in said habeas corpus proceedings, copy of 
'which are hereto annexed, the plaintiff is not now a proper 
person to have the custody and control of said children. 
Defendant says that he is devoted to the said children and 
that they are devoted to him, and that the welfare of said 
children will best be served by placing them in the custody 

of the defendant and permitting him to take them 
82 back to the home of the defendant in Darien, Con¬ 
necticut. The defendant avers that in the event the 
plaintiff does not return to the defendant’s home then the 
sister of the defendant will come to live with the defendant 
and take care of the children of the defendant and the 
plaintiff wdiile they are at home, and that the welfare of the 
children will be best served thereby. 

10. Defendant denies the allegations of paragraph 10 of 
the complaint except that the defendant admits that Mather 
Peick has hay fever and asthma, and avers that said child 
will have the best medical treatment while in the custody of 
the defendant. 
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11. For answers to paragraph 11 of the complaint de¬ 
fendant refers to and adopts the allegations of the peti¬ 
tion filed by him for habeas corpus in this court and 
annexed hereto as Exhibit “1”. 

Wherefore defendant demands that the process in this 
action may be quashed, that this action may be dismissed, 
or that, in the alternative, that this court may enter an 
order awarding to the defendant the custody of said 
children. 

Lewis Wesley Feick 

Edmund D. Campbell 
822 Southern Building 

Harold N. Marsh 
723 15th Street, 

Attorneys for Complainant 

Douglas, Obear & Campbell, 

Of Counsel 


83 State of New York 
County of New York 

I, Lewis Wesley Feick, do solemnly swear that I have 
read the foregoing and annexed answer by me subscribed 
and know the contents thereof; that the matters and things 
therein stated of my own knowledge are true and those 
stated on information and belief, I believe to be true. 

Lewis Wesley Feick. 

Subscribed and sworn to before me this 20 day of June, 
1942. 

Myer Rurenstein, 
Notary Public. 

• • • • • • • • • 
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116 Filed Jan. 11,1944 

Findings of Fact 
Conclusions of Law 

This action coming on to be heard at this term of court 
and from the pleadings and testimony adduced in open 
court, the court does hereby make and enter the following 
findings of fact and conclusions of law: 

Findings of Fact 

1. That plaintiff and defendant were married in due 
form in the District of Columbia on to wit November 17, 
1934; that two children were born as a result of said mar¬ 
riage, namely Mead Mather Feick, born on to wit May 7, 
1936 and Ann Tracy Feick, born on to wit May 2, 1938; 
said children have been and are in the custody of the plain¬ 
tiff herein. 

2. That prior to June 27, 1941 plaintiff and defendant 
lived together as husband and wife and since said date the 
parties have been living separate and apart from each other 
and said children have since said separation been with the 
mother, Mabelita Mead Feick. 

3. Plaintiff is now residing at the home of her father, 
Royal D. Mead at 2400 Foxhall Road, N.W., Washington, 
D.C. That the plaintiff is entitled to custody of the minor 
children of the parties hereto with the right reserved to 
the defendant to visit said children at reasonable specified 
times and to have the said children in his temporary cus¬ 
tody for a month during the summer, upon proper security 

being given for their reurn to this jurisdiction. 

117 4. That the defendant at present has an income of 
$7200 per annum. 

Based on the foregoing findings of fact the court makes 
and enters the following conclusions of law: 

Conclusions of Law 

That the defendant, Lewis Wesley Feick, should not be 
required to pay maintenance for the support of the plain- 

'] 
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tiff; that the custody of the children should be awarded 
to the plaintiff, Mabelita Mead Feick, with the right of the 
defendant to visit said children alternate weekends. 

That defendant should pay to the plaintiff for the support 
of the infant children the sum of $150.00 per month, except 
for the month of July in each year, said sum to include 
normal medical expenses, with the right reserved of plain¬ 
tiff to apply for payment for any unusual medical and 
hospital expenses. 

That defendant should pay a reasonable attorney fee to 
attorneys for the plaintiff herein. 

Jennings Bailey, 

Justice. 

• • • • • • • • ; • 

118 Filed Feb. 20,1947 

Motion to Modify Judgment Respecting Summer Custody and 
Week-End Visitation of Minor Children 

Comes now the plaintiff, Mabelita Mead Feick, and moves 
the Court to modify the judgment granting defendant, 
Lewis W. Feick, summer vacation periods and alternate 
week-end visitation with the minor children, and for 
grounds therefor refers to the affidavits attached hereto 
and prayed to be read and considered as a part hereof. 

Ward, Kellogg, Simmons 
& Warren 

By J. Benjamin Simmons 
Attorney for plaintiff 
Tower Building 
Washington, D. C. 

• • • • • • • • • 

119 Filed Mar. 5,1947 

Answer to Motion to Modify Judgment Respecting Summer 
Custody and Weekend Visitation of Minor Children 

1—The motion fails to state a claim against the defend¬ 
ant upon which relief can be granted. 
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2— The court is without jurisdiction of the motion because 
the action was filed under Section 16-415 of the District of 
Columbia Code, 1940 Edition, and the relationship of hus¬ 
band and wife no longer exists between the plaintiff and 
defendant, the bond of matrimony heretofore existing 
between them having been dissolved by a valid decree of 
divorce. 

3— Defendant denies that he is unfit to have custody of 
the children for the month of July each year and to visit 
the children on the first and third weekends of each month 
and denies that such custody and visits are detrimental 
to the best interests and welfare of the children. 

4— The judgment herein of January 11, 1944, is a bar 
to the plaintiff’s claim that the defendant is unfit to visit 
the children and have their temporary custody and that 
such visits and custody are contrary to the best interests 
and welfare of the children. 

Wherefore, the premises considered, the defendant prays 
that the plaintiff’s said motion be denied. 

Counter-Claim 

Defendant says that there is a history of neurosis 
120 in the plaintiff’s family to the influence of which the 
children are subjected and have been subjected 
throughout the period of the separation of the plaintiff and 
defendant and on account thereof it would be to the best 
interests and welfare of the children to commit their care 
and custody to the defendant. 

Wherefore, the premises considered, defendant prays 
that the care and custody of the minor children of the 
plaintiff and defendant be awarded to the defendant. 

Arthur J. Hilland 
Shoreham Building 
Attorney for Defendant. 

• •••••••• 


15 


121 Filed June 30,1947 

Judgment Modifying Judgment of January 11, 1944, 
Respecting Custody and Maintenance 

Upon consideration of plaintiff’s motion to modify the 
Judgment heretofore entered in this cause on January 11, 
1944, respecting defendant’s summer custody and week¬ 
end visitation of said children, the defendant’s answer to 
said motion, and the testimony adduced from witnesses for 
the plaintiff and the defendant in open court, it is by the 
court this 30th day of June, 1947, 

Ordered, as follows: 

1. The control and exclusive custody of the two children 
of the parties, namely, Mead Mather Feick and Ann Tracy 
Feick, is hereby awarded to the plaintiff, Mabelita Mead 
Feick, with the following exceptions: 

(a) The defendant, Lewis Wesley Feick, shall haye the 
right of visitation with said two children for a reasonable 
time on Christmas day of each year and on the 1st and 3rd 
weekends of each month during the period from September 

15 to June 30, both inclusive, as follows: On Sunday from 
9:00 a.m. to 6:00 p.m., without subject to change, except 

that if the defendant’s failure to visit it due to notice 

122 from plaintiff to defendant that either child is ill, 
the defendant’s right to visit shall be the next suc¬ 
ceeding Sunday, without impairing the continuation of the 
original schedule. 

(b) The defendant, Lewis Wesley Feick, shall have tem¬ 
porary custody of said children duimg the period July 1 
to July 15, both inclusive, in each year. The defendant, 
Lewis Wesley Feick, shall have the privilege, if he cares to 
avail himself of it, to place either or both of the children 
of the parties hereto in a camp where said children want 
to go for a period of one month in each year; that is, July 

16 to August 16, or such portion of said one month as the 
defendant sees fit to provide, and failing to do that, the de¬ 
fendant shall return the children to the plaintiff in Wash¬ 
ington on or before July 16. The plaintiff shall have the 
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right to take said children outside of the jurisdiction of 
this court during the months of August and September of 
each year, excepting such portion of August as the children 
may be in a camp as provided for earlier in this paragraph, 
but shall inform the defendant of the whereabouts of the 
children. 

2. That defendant, Lewis Wesley Feick, be and he hereby 
is ordered and directed to pay to the plaintiff, Mabelita 
Mead Feick, the sum of One Hundred Fifty Dollars 
($150.00) per month for the maintenance and support of 
said minor children, except for any period that the children 
may be in the temporary custody of the defendant and/or 
in a camp pursuant to the provisions of paragraph 1 (b) 
of this Judgment. Plaintiff shall pay out of the aforesaid 
sum, normal medical expenses for said children, with the 
right of plaintiff to apply for payment of unusual medical 
and hospital expenses; provided, however, that the plain¬ 
tiff shall give the defendant reasonable notice of any illness 
necessitating such expenses. 

123 3. That the undertakings heretofore filed in this 
cause by plaintiff and defendant pursuant to para¬ 
graph 3 of the Judgment entered herein on the 11th day 
of January, 1944, and for the purposes outlined therein, 
shall continue in full force and effect under this order. 

4. The provision of paragraph 4 of the Judgment of 
January 11, 1944, shall remain in full force and effect. 

David A. Pine, 

Justice . 

• •••••••• 

124 Filed Oct. 12,1953 

Motion for Adjudication in Contempt 

Comes now the plaintiff, Mabelita Mead Feick, by her at¬ 
torney, J. Benjamin Simmons, and moves the Court to 
enter an Order adjudging the defendant to be in contempt 
of Court for the following reasons: 
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1. That the defendant has failed and refused to make 
the payments of $150.00 per month for the maintenance 
and support of two minor children of the parties hereto for 
the period September 1951 to October 1953, inclusive, as 
shown by an Affidavit executed by the plaintiff which is 
attached hereto and prayed to be read and considered as a 
part of this Motion. 

J. Benjamin Simmons 
Attorney for Plaintiff 
1008 16th Street, N. W. 
Washington 6, D. C. 

• • • • • • • • | • 

125 Filed Oct. 12, 1953 i 

Affidavit of Mabeliia Mead Feick in Support of Motion 
for Adjudication in Contempt 

County op Montgomery j 

State of Maryland, ss: 

I, Mabelita Mead Feick, upon my oath depose and say 
that I am the plaintiff in this cause and that on the 27th 
day of June, 1947, an Order was entered in this cause re¬ 
quiring the defendant, Lewis Wesley Feick, to pay me the 
sum of $150.00 per month for the maintenance and support 
of two minor children which are in my custody; that since 
August, 1951, the defendant, Lewis Wesley Feick, has failed 
and refused to make the monthly payments of $150.00 as 
provided by the terms of said court Order and that the 
defendant Lewis Wesley Feick owes me the sum of $3,900.00 
under the terms of said court Order; that the defendant is 
not entitled to any adjustment in the amount owed for the 
period September, 1951, to October, 1953, inclusive, because 
during the entire time our two minor children have been 
in my custody continuously by reason of which the excep¬ 
tions provided in Paragraph 2 of the Order entered in this 
cause on the 27th day of June, 1947, are inapplicable and 
the defendant is indebted to me in the full sum of $3,900.00 
as arrearages which have accrued under the said Order; 
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that the defendant has failed and refused to make payment 
although he is steadily and gainfully employed and the 
defendant’s failure to make the payments as provided under 
the Order is willful and contumacious. 

Mabelita Mead Feick 

Subscribed and sworn to before me this 9th day of 
October, 1953. 

Matilda Louis Reed, 

Notary Public, 

Montgomery County, Maryland. 

• •••••••• 

126 Filed Nov. 19,1953 

Affidavit of Lewis W. Feick in Opposition to Motion for 
Adjudication in Contempt 

County of New York, 

State of New York, ss. 

I, Lewis "W. Feick, being first duly sworn, on oath say 
that since August 27, 1951, I have paid to or on behalf of 
my children a total amount in excess of $4,150. Of this, 
$4,065 can be itemized by my records. 

All of this money ivas paid in accordance with under¬ 
standings between Mabelita Feick and me or with her 
knowledge. 

Notwithstanding my endeavors to cooperate with 
Mabelita Feick with respect to our children, I have been 
very unfairly treated by her and my children. 

In March, 1951, Mather informed me that he had left 
Saint Alban’s School and was serving as a page in the Su¬ 
preme Court and attending the Page School. He proceeded 
to inform me that he could “earn a lot of money” and said 
that he liked it because his school mates were buying auto¬ 
mobiles with the money they earned. As an example, he 
said that one of his school mates frequently called for him 
“driving a convertible.” At this time, Mather was 14 
years old. 
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As I had known the late Elmore Cropley, Clerk of the 
Supreme Court, I called him by telephone from New York 
a few days later. He told me that Mather’s mother had 
approached him on obtaining a page’s position for Mather. 
He then said that he told her that he thought it was top bad 
that Mather would leave Saint Albans to go to the Page 
School. 

I then called Mrs. Feick by telephone to inform her of 
my dissatisfaction and of what Mr. Cropley had said. Mrs. 
Feick called Mather to the telephone and, when I told him 
of Mr. Cropley’s comment, he called me “a liar.” 
127 During the first week of May, 1951, my wife and I 
arranged to spend a week-end in Washington to see 
my children. I had informed them that we would arrive 
Saturday afternoon and hoped to see them that evening 
and the next day. Their birthdays were May 2nd and 7th 
and we had taken gifts for them. \ 

I called them by telephone that Saturday afternoon and 
was told that both of them were very busy, that they could 
have dinner with us the next day but that would be all. They 
arrived at the hotel to join my wife and me the next day 
about 12 noon and informed me they would have to leave at 
two o’clock. As a result I gave my son a recording machine, 
as his gift, for which I had paid about $150, without being 
able to show him how to operate it. My wife and I had 
carried to Washington two birthday cakes but on account 
of the pressure of their time limit the cakes were not even 
taken out of the boxes. j 

In the course of this brief meeting with my children, I 
began to realize that Mather was showing a very unpleasant 
character. He talked about his friends and their smart auto¬ 
mobiles. He wanted a pistol such as several of his friends 
had; he wanted me to get him a drivers license through a 
Virginia address although he was a resident of the District. 
Altogether, his attitude and expressions alarmed me. 

After several days of deliberation, I called Mather’s 
mother by telephone from New York and told her that I 
thought he should go to boarding school the next fall. I 
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added that I would pay the expense. She replied that 
Mather was completely out of hand, that he was associat¬ 
ing with older boys who were exercising a bad influence 
over him and that she was “besides herself” with respect 
to handling him. She added that, although he did not drink 
hard liquor, he wanted to be able to serve it to his 
128 friends. She and I agreed that we would quickly 
look into the matter of a boarding school. 

I obtained numerous catalogues of schools and sent them 
to Mather; also I called several schools where I had intro¬ 
ductions. After several weeks, I called Mabelita Feick 
again by phone. She said that Mather would not go to 
boarding school, that he wanted to go to public school in 
Washington so that he could be with his friends and said 
he would run away from home if he had to go to hoarding 
school. 

I endeavored to get Mather to visit me in New York but 
he refused to do so. He said that if he had to go to board¬ 
ing school his mother or I should choose the school and 
he would go under compulsion. Some days later I called his 
mother again and she said that Mather agreed to go to 
boarding school if it were a military school—and that he 
wanted one in the South. I told his mother that I was 
opposed to all military schools but that, if Mather would go 
along, I would be satisfied with Culver Military Academy. 
Finally it was agreed that she would take Mather to Culver 
early in the summer and that I would take him thereafter 
to visit some of the Eastern non-military schools. 

In early July, 1951, Mather’s mother called me from 
Culver, Indiana, saying that she and Mather were very 
favorably impressed and asked if it would be all right to 
enter him for the school year beginning in September. I 
said that was satisfactory and that I would pay the bills. 
Shortly, I received the necessary documents from Culver 
and Mather was entered there. The school kept me advised 
throughout the year on Mather’s progress. 

Through the rest of the summer of 1951,1 endeavored by 
mail and telephone calls to induce Ann Tracy and Mather 
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to visit my wife and me in New York but always they 
129 bad too many social engagements. As a result, my 
wife and I went to Washington for a week-end late 
in August. Again, although we arrived Saturday afternoon, 
my children saw us for only 2 1 /£ hours on Sunday. 

In the meantime, Ann Tracy’s mother had said that she 
thought Ann Tracy should go to public school for one or 
several years. I subscribed to this as I thought it would be 
desirable for her and, at the same time, keep down the total 
schooling expense. 

Mather left for Culver on about September 2, 1951, and 
until Christmas vacation I had received only two letters 


from him. It was my practice to write to him about 


once 


a week. I expected to see him during his Christmas vaca¬ 


tion and sent him funds to come East for the vacation. 


Instead, I received a telegram sent from Indianapolis, stat¬ 
ing that his mother was taking him and Ann Tracy to New 
Orleans and that he would not come East. 


He gave me the name of the New Orleans hotel, to which 
I sent a letter, but it was returned to me with the notation 
“unclaimed.” Several weeks later I learned from Ann 


Tracy that the three of them motored to New Orleans and 
then came East to Washington. Although Mather was in 
Washington I had no word from him and he returned to 
Culver without my knowing he had been in Washington. 
When I remonstrated with his mother, she said she did not 
know anything about it, that it was none of her business 
and that it was up to Mather to call me if he wanted to. 

From the time of Mather’s return to Culver in early 
January, 1952, to the end of the school year in June, I 
received only one letter from him. During this period he 
returned to Washington for Spring vacation, with the 
funds provided by me, but he would not visit me in New 
York. He was too busy with his social engagements, he 
said. When I protested to his mother, she said that I should 
arrange to visit him at Culver—a trip of 1,600 miles. 
130 In the one letter I received from Mather, he said 
he did not like Culver and did not want to return the 




next school year. I appealed to him to remain but said that 
if he was really unhappy we should find another school. 

In the case of Ann Tracy I should like to go back to 
August and September, 1951. As stated previously, Ann 
Tracy was to go to public school. As was my custom, I 
talked with her by telephone every one or two weeks. Each 
time, I asked about school and she made various comments. 
It was not until late in October that I learned inadvertently 
that she was attending a private Catholic school. 

I immediately informed her mother of my complete dis¬ 
satisfaction with this, stating that I did not want my daugh¬ 
ter to attend a Catholic school. Her mother told me it was 
none of my business, that she was paying the bills and 
would send Ann Tracy wherever she wanted. 

All during the summer of 1952,1 endeavored to get Ann 
Tracy and Mather to visit me in New York—but to no 
avail. In the case of Mather it was important in order to 
decide upon his school. I continued to receive a number 
of requests from Culver about his returning there, but I 
could elicit no response from Mather. 

About August 29,1952, Mather called me from Washing¬ 
ton to say that he would like to visit me, that he had a lot 
of shopping to do. He arrived early afternoon the next 
day and informed me that his mother had taken him on 
a several weeks tour of Eastern schools. He stated that 
he hoped to get into Andover, but, if not ,he would go to 
a school near Washington. My views w^ere not sought. 
I was only told what had transpired. The rest of that day 
and the next were spent purchasing him a complete 
131 wardrobe. As soon as that was done he informed 
me he had to go back to Washington at once. He 
was here less than two days. Soon after his return to 
Washington he called me to say that Andover had accepted 
him and that he was leaving in a few days. 

He wrote to me fairly frequently until Christmas vaca¬ 
tion. He reported that he was not doing too well scho¬ 
lastically but liked the school and was determined to im¬ 
prove his grades. He said he could not take time to stop 
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and see me in New York on his way to Washington for 
Christmas vacation but would visit me on his way back to 
school. 

Two days before he was due hack at Andover, his mother 
called me to say that Mather did not want to return to 
Andover—that he wanted to re-enter Culver. She said 
that she had “talked with Andover” and they were not 
anxious to have Mather return. Also she said she had 
called Culver and that they would have room for Mather 
if he wanted to re-enter there. 

I told his mother that I thought it would be a terrible 
mistake to let Mather drop out of Andover at that point— 
that he should finish the year and- then go elsewhere if he 
did not like Andover. I felt that Mather had found the 
freedom of Andover too much but that he should face up 
to the situation and do his best—that to let him run away 
from a bad situation of his own making could do lasting 
harm to him. Notwithstanding my wishes and protests, 
his mother sent him to Culver. Soon after Mather arrived 
at Culver in early January, 1953, I received an abusive 
letter from him, in which he took me to task for my stand 
in the matter. 

Although Mather was entered in Andover and attended 
school there from September through December, 1952, I 
did not receive a single communication from And- 
132 over. He was entered there without consultation 
with me and I was completely ignored by the school. 

It was not until late in August, 1953, that he informed 
me that he was returning to Culver for this school year 
and Ann Tracy informed me that she was returning; to 
Mount Vernon Seminary as a day student. I was not con¬ 
sulted by either of them or by their mother. Again, re¬ 
quests by my wife and me to have them visit us this summer 
were of no avail. 

I have not seen my daughter since late August, 1951. 

1 have seen my son only once since that time—for less than 

2 days in late August, 1952. They have informed me time 
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after time that if I wished to see them I should come to 
Washington, that they are too busy to come to New York. 

I deny that I have failed and refused to make the pay¬ 
ments for the maintenance and support of my two minor 
children and say that I have made them in the manner 
stated on page 1 of this affidavit, and I deny that I owe 
the plaintiff the sum of $3,900.00, as stated in her affidavit 
of October 9, 1953, or any other sum. 

Subscribed and sworn to before me, a notary public in 
and for the County of New York, State of New York, this 
17th day of November, 1953. 

Lewis W. Feick. 

Mary L. Cooney, 
Notary Public. 

My commission expires March 30, ’55. 

Arthur J. Hilland, 

Attorney for Defendant 
902 Shoreham Building 
Washington 5, D. C. 

• •••••••• 

133 Filed Nov. 30, 1953 

Supplemental and Reply Affidavit of Mabelita Mead Feick in 
Support of Motion for Adjudication in Contempt 

District of Columia, ss : 

I, Mabelita Mead Feick, upon my oath depose and say 
that I have read the affidavit of Lewis W. Feick of Novem¬ 
ber 17, 1953, filed herein, and for Answer thereto say: 

I deny that Mr. Feick has paid the sum of $4,150.00 under 
the Court order and any sums which he may have paid 
were voluntary contributions or gifts; that Mr. Feick volun¬ 
tarily agreed to pay Mather’s tuition one year at Culver 
which probably constitutes about $3,000.00 of the afore- 
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mentioned sum, but there was absolutely no agreement that 
this would be in lieu of the amount due under the Court 
order, in fact, Mr. Feick knew that I refused to regard such 
as being in lieu of the Court award, because after he started 
paying Mather’s tuition, he sent me a check in September, 
1951, for $75.00 which I refused to accept; that the follow¬ 
ing month he again sent a check for $75.00 which I again 
refused to accept, so he knows I refused to accept any 
change in the amount awarded by the Court, and since 
October, 1951, he has not made or tendered any further 
payment by reason of which the amount which he owes under 
the Court order, namely $3,900.00, is correctly set forth in 
my affidavit of October 10,1953, filed herein. Affiant wishes 
to point out that at the time testimony was taken prelimi¬ 
nary to the order of June 27, 1947, Mr. Feick testified 
regarding the substantial voluntary contributions he made 
to or for the children which perhaps induced the nominal 
award for the maintenance and support of the children, in 
view of Mr. Feick’s substantial earnings, and now he is 
attempting to use it in lieu of the Court award. 

I deny that Mr. Feick has been unfairly treated by me or, 
so far as I know, by the children. 

134 In regard to Mather’s employment in the Supreme 
Court and attending the Page School, this arrange¬ 
ment had the full endorsement of Mr. Cropley, a friend of my 
family for many years, and Mr. Cropley never on any occa¬ 
sion spoke adversely to me of the situation, although I fre¬ 
quently consulted him regarding Mather, and I feel it was a 
very worthwhile experience for Mather. At that time, 
Mather had expressed a desire to be an attorney. 

I have all along left the primary arrangements up to Mr. 
Feick and the children to work out their own visitation 
plans and I feel any difficulty he has had has been due to 
his irregular visits to see the children, so when he and his 
wife came to Washington almost unannounced he may have 
had some difficulty getting the children to discard their 
plans. 
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It is my opinion that Mather has a natural and healthy 
attitude toward automobiles and firearms. He is rated a 
Sharpshooter and has won two bars. I have had a nominal 
amount of the usual teenage problems with the children, 
both of whom have developed to be normal healhty children 
and they should be treated accordingly. 

It was Mr. Feick’s suggestion that Mather change from 
Culver to another school and Andover was selected, and 
when Mather did not do as well as he had been doing at 
Culver, it seemed logical to change back to Culver, which 
was done with primary respect for Mather’s thoughts, and 
the fact that Mather now ranks second scholastically in his 
senior class of 181 students attests the wisdom of the de¬ 
cision. As for Ann Tracy, she is doing well in school and 
is happy in Mount Vernon Seminary. Naturally, I was 
anxious to hold down expenses, so I thoroughly canvassed 
the public school situation to learn the Ann Tracy could 
not fit into a public school properly, because her earlier 
education, due to illness and other reasons, was somewhat 
irregular. Our big problem in this regard was that in 
public schools the student must fit the curriculum, and so 
it was considered advisable for Ann Tracy to do her eighth 
grade work at Immaculate Seminary and I can state that 
Ann Tracy had a very good year at that school and she 
made excellent progress. I also gave the situation with 
respect to her ninth grade work very careful consideration 
and I selected Mount Vernon Seminary for various reasons, 
but primarily because they also could give Ann Tracy 
135 the type of schooling best suited to her requirements 
and I am most pleased with her progress and she is 
very happy there. Mr. Feick advised Ann Tracy that he 
favored Mount Vernon and would pay her expenses there. 

In regard to their Christmas 1951 vacation, Ann Tracy 
and I drove to Culver, expecting to return to Washington 
with Mather; however, we were caught in a blizzard and 
therefore went south to New Orleans principally due to 
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urging from the children. We could not get reservations 
in the hotel of our preliminary choice so took another; how¬ 
ever, we left our forwarding address at the former. : 

With respect to Mr. Feick’s visitation problems with the 
children as outlined by him, I feel he would not have that 
difficulty if he had maintained a proper relationship with 
the children. 

Mabelita Mead Feick 

Subscribed and sworn to before me this 30th day of 
November, 1953. 

Fred 0. Roth, 
Notary Public, D. C. 

• • • • • • • 

136 Filed Jan. 2,1954 

i 

Points and Authorities in Opposition to Plaintiff's Motion 
for Adjudication in Contempt 

1. Defendant relies on the facts set forth in his affidavit 
filed herein November 19, 1953. 

2. On March 22, 1946, the defendant was granted an 
absolute divorce from the plaintiff by the Superior Court 
of Fairfield County, State of Connecticut, and that divorce 
was recognized by this court by its judgment entered De¬ 
cember 5, 1946, in Civil Action No. 24533 and Civil Action 
No. 31190, Consolidated, which actions were actions in which 
the plaintiff herein, Mabelita Feick, was the plaintiff therein, 
and the defendant herein, Lewis W. Feick, was the defend¬ 
ant therein. The order entered herein on January 11,1944, 
for separate maintenance was terminated by the said decree 
of absolute divorce and this court was without jurisdiction 
to make the order contained in paragraph 2 of the judgment 
entered herein on June 30, 1947, modifying the judgment 
entered herein on January 11, 1944. Meredith v. Meredith 
(decided by the United States Court of Appeals on April 9, 
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1953, No. 11310), and Holmes v. Holmes 81 U. S. App. D. C. 
132,155 Fed. (2d) 737. 

Respectfully submitted, 

Arthur J. Hilland 
Attorney for Defendant 
902 Shoreham Building 
Washington 5, D. C. 

• •••••••• 

137 Filed Jan. 13,1954 

Supplemental Points and Authorities in Support of Plaintiff's 
Motion for Adjudication in Contempt 

1.-2. The case of Meredith vs. Meredith (decided by the 
United States Court of Appeals on April 9, 1953) is not in 
point, because in that case the wife attempted to obtain 
maintenance after the husband had been awarded an abso¬ 
lute divorce in Texas. 

In the instant case the maintenance order was entered 
on January 11, 1944, while Mr. and Mrs. Feick were still 
husband and wife and required. Mr. Feick to pay her $150.00 
per month for the maintenance and support of the two chil¬ 
dren committed to her custody; therefore, the case of Mere¬ 
dith v. Meredith, supra, and the case of Holmes v. Holmes , 
61 U. S. App. D. C. 132, are not applicable, as both of those 
cases involved a situation where a maintenance decree was 
entered after the parties were no longer husband and wife. 

3. The situation in the instant case is controlled by Wed- 
derburn v. Wedderburn, 46 App. D. C. 149, in which case 
an order was entered requiring the husband to support his 
minor child, said order being entered on August 4, 1909. 
The husband obtained a Virginia divorce in September, 
1910, after which the husband took the position that the 
Court no longer had jurisdiction to enforce payment. Our 
Court of Appeals overruled his position and at page 154 
said: 

“It appearing, therefore, that appellant was under 
legal obligation, at least, to contribute towards the sup- 
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port of this child, the question arises as to how that 
obligation may be enforced. It is generally recognized 
that notwithstandnig that the custody of children often 
is expressly provided for by statute, a court of chancery, 
independent of statute, has jurisdiction over such cus¬ 
tody. (Citing many cases). No good reason is per- 
138 ceived why a court of equity having jurisdiction of 
the parties and the general subject matter should 
not afford complete relief. Unless such authority is 
exercised by the chancellor, the only way in which the 
obligation of this father toward his child may be en¬ 
forced will be by a suit at law, where the rules are 
rigid and inflexible, were little consideration may be 
given to the surrounding circumstances of the parties, 
and where necessarily one suit must follow another. 
We think it quite apparent that the relief afforded by 
equity will be much more comprehensive, satisfactory, 
and just than would be possible in a Court of law. And 
there is authority for the exercise of such jurisdiction. 
(Citing cases ).” 

See also Queen v. Queen, 88 App. D. C. 157, 188 Fed. 
2d 624. 

4. In the instant case, the Court will notice there are two 
orders; one entered on January 11, 1944, which provides 
for the custody of these two children and requires the hus¬ 
band to pay $150.00 a month to Mrs. Feick for their sup¬ 
port; subsequently, just prior to the entry of the other 
order on June 27, 1947, a dispute developed between the 
parties concerning the visitation rights of the defendant 
under the earlier order, by reason of which the parties had 
the proceedings in this cause leading up to the entry of 
the order on June 27, 1947. Preliminary to the entry of 
that order, Judge Pine took testimony pursuant to which 
the June 27, 1947 order was entered, and it will be noted 
that this order refers back to the earlier order of January 
11, 1944. In connection with the proceedings before Judge 
Pine, pursuant to which the June 27,1947 order was entered, 
there was absolutely no dispute concerning the amount which 
Mr. Feick would pay for the support of the children, and 
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it was in issue in no way, the only point in issue being the 
visitation rights under the earlier order; therefore, the 
June 27, 1947 order did not abrogate the January 11, 1944 
order or constitute a new order in that respect, therefore 
the point involved in this proceeding should be to determine 
whether or not the defendant can be imprisoned for failure 
to comply with the order of January 11, 1944. Compare 
Queen v-. Queen , supra. 

5. In the case of Enrich v . McNeil, 75 App. D. C. 307,126 
Fed. 2d 841, 146 A.L.R. 1146, this Court granted an abso¬ 
lute divorce, and after the divorce decree was entered, 
the parties filed in the case a stipulation for main- 

139 tenance and support, giving the mother custody, but 
requiring the father to make payments for support. 

The court held that the mather had supported the child 
and the fact that the child had had support did not affect 
the duty of the father to render it, relieve him of the burden, 
or deprive the Court of power to compel him to discharge 
it or to force him to reimburse the mother for what she had 
expended on that account. In this case, as in many other 
cases, the Court held that the court retains jurisdiction with 
respect to custody and maintenance of minor children. 

J. Benjamin Simmons 
1008 16th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 

• •••••••• 

140 Filed Feb. 15,1954 

Order of Adjudication and Comment 

This matter having come on for hearing upon the motion 
filed herein on October 10, 1953, to adjudicate defendant in 
contempt, it is by the Court this 15 day of February, 1954 

Adjudged and ordered that the defendant, Lewis Wesley 
Feick is in contempt of the Court because of his failure to 
have obeyed the order of January 11, 1944 in the above- 
entitled cause, and that the "United States Marshal in and 
for the District of Columbia is hereby directed to take into 
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his custody the person of the defendant, Lewis Wesley 
Feick and commit him to the Washington Asylum and Jail 
for a period of days 1 yr. or until such earlier time as he 
shall purge himself of his contempt by paying to the plain¬ 
tiff or her attorney of record the sum of $3230.00 as of 
Oct ’53 or until further order of the Court hereon. 

Edward M. Curran, 

Judge. 

"Exhibit A" 

At a Superior Court, holden at Bridgeport, within and 
for the County of Fairfield on the 22nd day of March 1946. 

Present, Hon. John A. Cornell, Judge. 

Superior Court, Fairfield County 
March 22, 1946 

Lewis Wesley Feick 
of Darien, said Fairfield County 

i 

vs. 

! 

Mabelita Mead Feick 
of Washington, D. C. 

This action, by writ dated August 22,1945, and complaint 
claiming a divorce, as on file, came to this Court on the first 
Tuesday of September 1945, and thence by continuance to 
the present time, when the plaintiff appeared to prosecute 
said complaint, but the defendant made default of appear¬ 
ance, and affidavit regarding military service of defendant 
was filed. 

The Court finds that at the date of this complaint the de¬ 
fendant was a resident of Washington, District of Columbia, 
and that said writ and complaint have been duly served 
upon the defendant, pursuant to an order of notice made 
thereon by the Assistant Clerk of this Court, and that the 
defendant has actually received notice that this complaint 
is pending, and that said complaint has been pending in 
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this Court more than ninety days from the return day 
thereof. 

The Court having heard the plaintiff, finds the following 
allegations in said complaint to be proved and true: 

1. The plaintiff was lawfully married to the defendant on 
the 17th day of November A. D. 1934. 

2. The plaintiff has resided continuously in this State 
three years next before the date of this complaint. 

3. On or about the 1st day of October 1941, the defendant 
wilfully deserted the plaintiff, and has continued said deser¬ 
tion, with total neglect of all the duties of the marriage 
covenant on her part to be performed from thence for more 
than three years, and until the date of this judgment. 

4. The plaintiff and defendant have two minor children, 
the issue of said marriage, to wit: Mead Mather, born May 
7,1936; Ann Tracy, born May 2, 1938. 

Whereupon it is adjudged that said Lewis Wesley Feick 
be and he hereby is divorced from said Mabelita Mead 
Feick and he is hereby declared to be single and unmarried. 
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John A. Cornell, 

Judge. 


Filed Sept. 19,1946 


Exhibit A 


I, Hereward Wake, of the Town of Westport, County of 
Fairfield and State of Connecticut, being first duly sworn, 
hereby depose and say: 

That I am an Attorney at Law duly authorized to prac¬ 
tice before the highest courts of Connecticut; that I repre¬ 
sented Lewis W. Feick in an action of divorce brought by 
him against Mabelita Mead Feick in the Superior Court 
within and for Fairfield County, Connecticut; that said 
action was served on the defendant, Mabelita Mead Feick, 
by registered mail pursuant to the Connecticut Statutes in 
such case made and provided; 

That after the mailing of the notice I received two tele¬ 
phonic communications from Miss Margaret Connors a 
partner in the law firm of Saltman Weiss & Connors of 


Bridgeport, Connecticut, in each of which we discussed the 
above entitled action and to the best of my recollection I 
was informed by Miss Connors that she was communicating 
with me at the request of the counsel in Washington, D. C. 
for Mrs. Mabelita Mead Feick, the defendant, in the Con¬ 
necticut action. 

Subsequent to my conversations with Miss Connors and 
prior to the hearing of the case, William A. Kelly of Darien, 
Connecticut, a partner in the firm of Cummings & Lockwood 
of Stamford, Connecticut, telephoned me about the above 
entitled case, stating to the best of my recollection that he 
had been consulted regarding a contest of the action. I 
informed Mr. Kelly that we were asking only for divorce, 
that no question of custody of or support for the minor 
children, issue of the marriage, would be considered in the 
Connecticut divorce. Mr. Kelly told me that under these 
circumstances he would recommend that the divorce be 
not contested. Prior to. the hearing of the above 
153 entitled matter, I telephoned Mr. Kelly to tell him I 
was going to claim the case so that he would have 
time to prepare any defense. j 

At the time of the hearing, the signature on the return 
receipt card on file in the Court was positively identified 
to be that of Mabelita Mead Feick and the Court found that 
the said Mabelita Mead Feick had actually received notice 
that the action was pending. 

At the time of the hearing of the case full disclosure was 
made to the Court of the pendency of the action of Mabelita 
Mead Feick against Lewis Wesley Feick in Washington, 
D. C. and complete testimony was introduced concerning the 
Plaintiff’s residence. 

Here ward Wake 


Subscribed and sworn to this 29th day of June, A. D. 
1946, before me, 


Virginia Closson, 

Notary Public 


• • • • • ; • 
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176 Filed Jan. 11,1944 

Judgment Respecting Custody and Maintenance 

This action came on to be heard at this term, and upon 
consideration thereof, the court having made and entered 
its Findings of Fact and Conclusions of Law herein, it is 
this 11th day of January 1944, 

Ordered, as follows: 

1. The control and exclusive custody of the two children 
of the parties, namely, Mead Mather Feick and Ann Tracy 
Feick, is hereby awarded to the plaintiff, Mabelita Mead 
Feick, with the following exceptions: 

(a) The defendant, Lewis Wesley Feick, shall have the 
right of visitation with said two children on the 1st and 3rd 
weekend during the months of October to June, both inclu¬ 
sive, as follows: On Saturday from 9:00 a.m. to 6:00 p.m. 
and on Sunday from 9:00 a.m. to 6:00 p.m. without subject 
to change, except that if the defendant’s failure to visit is 
due to notice from plaintiff to defendant that either child 
is ill, the defendant’s right to visit shall be the next suc¬ 
ceeding weekend, without impairing the continuation of the 
original schedule. Visitation by the defendant shall be at 
plaintiff’s residence but the defendant shall have the right 
to visit with said children during said periods of visitation 
anywhere within the District of Columbia. 

(b) The defendant, Lewis Wesley Feick, shall have tem¬ 
porary custody of said children at his home in Connecticut 

during the month of July in each year, with the right, 

177 however, to the plaintiff to visit the children during 
said month at any and all reasonable times. In con¬ 
nection with said temporary custody defendant shall call 
for said children at plaintiff’s residence and shall return 
them to plaintiff’s residence promptly upon the expiration 
of his month’s custody; provided, however, that if at the 
expiration of said month of temporary custody said plain¬ 
tiff is not then in the District of Columbia and upon due 
notice of her then location, defendant shall deliver said 
children to the plaintiff to whatever place plaintiff may 
designate. The plaintiff shall have the right to take said 
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children outside of the jurisdiction of this court during the 
months of August and September of each year. 

2. That defendant, Lewis W. Feick, be and he is hereby 

ordered and directed to pay to the plaintiff, Mabelita Mead 
Feick, the sum of $150.00 per month for the maintenance 
and support of said minor children, the first payment to 
commence as of the 15th day of January 1944 and that he 
pay a like sum of $150.00 on the first day of each and every 
month thereafter, except during the month of July in each 
year. Plaintiff shall pay out of the aforesaid sum normal 
medical expenses for said children, with right of plaintiff 
to apply for payment of unusual medical and hospital 
expenses. ; 

3. The plaintiff and defendant each shall file with the 
Clerk of Court within 30 days from the date hereof, an : un¬ 
dertaking, in the penal sum of $5,000, by the said defend¬ 
ant, Lewis Wesley Feick, in an approved surety company, 
and $5,000 by the said plaintiff, Mabelita Mead Feick, se¬ 
cured by Royal D. Mead, conditioned that they will not 
remove said children or either of them from the jurisdic¬ 
tion of this court, except as provided for in this order or 
pursuant to other orders of this court, and shall return said 
children to the District of Columbia, pursuant to the terms 
of this order. 


4. That maintenance for plaintiff, Mabelita Mead Feick, 
be and the same is hereby denied. I 

178 5. That the defendant, Lewis Wesley Feick, be and 

he is hereby directed to pay unto the plaintiff, 
Mabelita Mead Feick, the sum of $120 on account of med¬ 
ical expenses for said children to date. 

Defendant is hereby directed to pay to Alvin L. Newmyer 
and Lewis H. Shapiro, attorneys for plaintiff, on account 


of their services rendered herein to date, counsel fees 


the amount of $750.00. 


Jennings Bailey 
Justice 


• • • # • • • • * ! # 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

PROCEEDINGS 

The Deputy Court Clerk: Feick vs. Feick. 

Mr. Simmons: May it pleast the Court, as your Honor 
observed, this is a motion for adjudication in contempt 
based upon the defendant’s failure to pay $150 a month 
to Mrs. Feick for the maintenance and support of two 
children of these parties which were committed to her 
care. 

The original order in this case was entered on January 
11, 1944. It provided that Mr. Feick pay to Mrs. Feick 
$150 a month for the maintenance and support of these 
two children. The defendant discontinued paying in Sep¬ 
tember of 1951; or rather, in September of 1951, he sent 
her a check for $75 instead of $150, which she refused. On 
the following month, which would be October, 1951, he sent 
her a check for $75 which she likewise refused, so the de¬ 
fendant knew at that time that any payments other than 
as directed in this order were not acceptable to Mrs. Feick. 

There is a conflict in the affidavits; therefore, Judge 
Pine, when this came on before him, continued it in order 
that testimony could be taken. Mrs. Feick takes the posi¬ 
tion that Mr. Feick did not pay for the period September, 
1951, to the date this motion was filed in October of 1953, 
which is a total of twenty-six months at $150 a month, 
totalling $3,900. 

We allege in the affidavit that Mr. Feick has an income 
of more than $10,000, therefore, his failure to make 
4 these payments is contumacious. 

Mr. Hilland: May it please your Honor, Mr. Sim¬ 
mons, without telling your Honor, has shifted his ground. 
This motion is not based or predicated upon the order to 
which he has made reference. 

In his argument, he made reference only to the original 
order of January 11, 1944. If you examine his motion and 
the accompanying affidavit which is incorporated and made 
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a part of it, you will find that there is no reference what¬ 
ever to that original order of 1944 but that the motion is 
in fact based upon an order that was entered in 1947; that 
was entered on June 30, 1947, and that is the only order 
that he refers to in his motion and the question is whether 
or not the defendant is in contempt of that order. 

Now, the record shows, your Honor, that these parties 
last lived together as husband and wife in the State of 
Connecticut and Judge Bailey, in this very case, found 
that the plaintiff wife left the defendant husband at that 
place without any just cause or excuse. 

She first came to nearby Virginia and Arlington and 
there was litigation over there and when that litigation 
went to her disliking, she then came to the District of 
Columbia and instituted this suit at the very time she still 
had a residence in Virginia. She brought the children over 
here, as result of which she was adjudged in contempt in 
the Virginia proceedings. 

5 Now, as I pointed out, the defendant and the plain¬ 

tiff were residents of Connecticut. The husband 
has continued ever since that time to be a non-resident 
of the District of Columbia. He was served with process 
in this case only through a gratuitous circumstance that 
he was in the District of Columbia to see his children over 
in Virginia and found they weren’t there and was told he 
could see them in the District of Columbia, and while he 
was over here to see his children, he was served with process 
in this case. 

Now, there is also some indication, that is, for example, 
the affidavit in support of this motion was sworn to in 
Montgomery County, Maryland; I don’t know whether the 
plaintiff even lives in the District of Columbia now. If she 
doesn’t, the indications are we are conducting litigation 
between a plaintiff in Montgomery County and a defend¬ 
ant in New York. 

I haven’t gotten confirmation of that fact, but Mr. Sim¬ 
mons can, no doubt, tell the Court where her residence 
is now. 


38 


The Court: One question I am concerned with, has he 
paid $150 a month pursuant to this order? 

Mr. Hilland: His affidavit says he has, your Honor, not 
as $150 a month but he shows that over that period of 
time, I have forgotten the exact figure, I think he says 
he has confirmation for more than $4,000 in payments 
during that period of time. 

6 There is a serious question preliminary to that, 
that I wish to present to your Honor. 

Now, the complaint, the original complaint in this case 
and the only allegation upon which the order is based, 
alleges that jurisdiction is based on our local maintenance 
statute, Section 16-415 of the Code. Now, your Honor will 
recall that this statute limits actions for maintenance to 
parties who are husband and wife. 

Now, the original judgment for maintenance was entered 
on January 11, 1944. At that time, the parties were hus¬ 
band and wife but that is not the order that they are 
complaining about here. 

The second j'udgment for maintenance in this case, which 
superseded the original j’udgment, was entered June 30, 
1947. At that time, the parties were not husband and wife. 

The Court: Well, this is $150 for maintenance and sup¬ 
port of the minor children? 

Mr. Hilland: That is right, but I will point out as I 
come to it, your Honor, that that makes no difference. The 
motion before the Court is to adj’udge the defendant in 
contempt for an alleged non-performance of the second 
judgment entered in June of 1947, and the question before 
your Honor is whether the defendant can be in contempt 
of this order for maintenance entered after the parties were 
divorced and based on the statute which limits actions for 
maintenance to parties who are husband and wife. 

7 Now, there is not and cannot be involved now any 
any question of the validity of the decree of divorce 

obtained by the defendant in Connecticut on March 22, 
1946. 
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The Court: I can’t go behind this judgment, can I? • 

Mr. Hilland: Oh, yes; yes, you can. 

The Court: You mean the husband doesn’t have to sup¬ 
port his minor children? 

Mr. Hilland: No, I don’t mean that at all. What I am 
leading up to is to show your Honor, I am going to show 
you that in the present state of the law, in the first place, 
the original order of 1944 was superseded by the order of 
June, 1947. If it hadn’t been superseded, it would have 
been terminated under the present Court of Appeals deci¬ 
sions; it would have been terminated by the decree of 
divorce in Connecticut which I am now in the course of 
discussing. 

The Court: It wouldn’t be terminated as to the children, 
would it? 

Mr. Hilland: Yes, it would. 

The Court: Why? 

Mr. Hilland: Because it doesn’t make any difference 
whether the order is for the support of the children as in 
that case of Rapeer vs. Colpoys, or for a wife as in Bates 
vs. Bates, and I will come to that in a minute. 

The Court: You haven’t filed any pleadings attack- 
8 ing this judgment? 

Mr. Hilland: Yes, I filed points and authorities. ; 

The Court: You did? 

Mr. Hilland: I filed points and authorities based on what 
I am arguing right now, supplemental points and author¬ 
ities based exactly on the argument I am making now. 

The Court: You have got a motion to modify the judg¬ 
ment of June 30, 1947, with respect to the custody. That 
has nothing to do with it, does it? 

Mr. Hilland: No. If your Honor will permit me to de¬ 
velop my argument, I think you will see exactly what I am 
driving at. 

The Court: There is an affidavit by you in here. 

Mr. Hilland: That is right and then there are points 
and authorities, and supplemental points and authorities. 

The Court: All right. 
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Mr. Hilland: This Court, through Judge McGuire, has 
already recognized that that divorce decree entered in 
Connecticut is valid and that was recognized by Judge 
McGuire in his judgment entered December 5, 1946, in 
Civil Action No. 24533 and Civil Action No. 31190, which 
were consolidated. 

Now, those were two actions brought by the plaintiff 
wife in this case for divorce on different grounds and they 
were consolidated and there was a summary judgment 
entered by Judge McGuire on the ground that the 
9 husband had already obtained a valid divorce in 
Connecticut. 

Now, when the judgment of June, 1947, was entered in 
this case, which is the one that is now before the Court, the 
parties no longer were husband and wife and for that 
reason this Court no longer had jurisdiction to enter that 
order. But, at that time, the point was not raised and it 
wasn’t raised because the point I am making now had 
not been decided by the Court of Appeals; in fact, it wasn’t 
decided until last year in the case of Meredith vs. Meredith 
■which was decided on April 9, 1953. In that case, the Court 
said this: 

“In our opinion, the law in the District of Colum¬ 
bia clearly necessitates the conclusion that there can 
be no award of maintenance once a decree of divorce 
has become effective. 

“This action was brought under Section 415 of Title 
16 of the District of Columbia Code. The very lan¬ 
guage of the statute limits suits for maintenance to 
parties who are ‘husband’ and ‘wife’. No interpre¬ 
tation, however liberal, can eliminate those essential 
prerequisites. Obviously, as of the date of entry of 
the Texan decree—a decree which is not alleged to 
be invalid as beyond the jurisdiction of the Texan 
court—the parties no longer are husband and wife. 

“Judge Stephens, writing for this Court, held 
10 in Rapeer vs. Colpoys, 66 App. D.C. 216, 85 F. 
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2d 715 (1936) that Section 75 of Title 14 of the 
D. C. Code which in all essential respects is identical 
with the presents section 16-415”- 

The Court: Didn’t the decree of January, 1944, pro¬ 
vide for $150 for maintenance of the children? 

Mr. Hilland: Yes, sir, it did. 

The Court: So the decree in June, 1947, was a continu¬ 
ation of that order of 1944 of $150 for the maintenance 
of the children? 

Mr. Hilland: That is right. 

The Court: The Meredith case was a case where the wife 
attempted to get maintenance for herself after the husband 
divorced her, isn’t that correct? 

Mr. Hilland: That is right. I will point out as I develop 
my argument, it doesn’t make any difference whether it 
is the wife or the children involved. 

The Court: Who is going to take care of the children? 

Mr. Hilland: It isn’t the responsibility of this Court, 
that is in effect what I am arguing, your Honor. The 
husband has to take care of the children, but not pursuant 
to this order, that is what I am arguing, that it isn’t a 
matter within the jurisdiction of this Court any longer. 

The Court: This Court never gives up jurisdiction of 
custody and maintenance of children once it has 
11 taken jurisdiction, does it? 

Mr. Hilland: May I finish the quotation? 

“Judge Stephens, writing for this Court held in 
Rapeer vs. Colpovs . . . that Section 75 Title 14 of 
the D. C. Code, which in all essential respects is 
identical with the present section 16-415, does not au¬ 
thorize a maintenance action on behalf of minor chil¬ 
dren against their divorced father, precisely because 
suit may be brought only against a ‘husband’ ”- 

and that answers the point your Honor just made- 

“who fails to support his ‘wife and minor children’. 
The rationale of that decision is of course equally 
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applicable to an action by a woman against her former 
husband.” 

Then they cite the Curley case: 

“And in Curley vs. Curley, 74 App. D. C. 163, 120 
F. 2d 730 (1941), where the wife attacked the juris¬ 
dictional basis of a Florida divorce decree and sought 
maintenance in the District of Columbia, we held that 
‘whether or not the Florida decree was entitled to full 
faith and credit, it may still be recognized on the 
ground of comity ...’ and we reversed a District court 
judgment awarding maintenance. 

“The pattern emerging from the statute and the 
decisions is one of a public policy in the District 
12 of Columbia which, based on principles of comity, 
requires the wife to seek alimony in the juris¬ 
diction granting the divorce. Failure to do so, will 
bar her from thereafter availing herself of Section 
415, just as failure to obtain alimony at the time a 
divorce is secured here has the effect of extinguishing 
a prior D. C. maintenance order. Holmes vs. Holmes, 
81 TJ. S. App. D. C. 132, 155 F. 2d, 737 (1946). If 
there is a measure of harshness in that rule, the remedy 
lies not with us, for the sociological aspects are matters 
for the Congress and the people.” 

Now, in that case, that is the Meredith case from which 
I have just read, the wife had obtained an order for tem¬ 
porary maintenance in this Court and while that temporary 
order was in force, the husband obtained a divorce in Texas. 
The wife did not appear in the Texas case and did not seek 
alimony there, and when her action for maintenance here 
was reached for trial and was tried, this Court dismissed 
it on the ground that it had become moot, their relation¬ 
ship of husband and wife having been terminated by the 
Texas divorce decree. 

Now, as your Honor observed from my reading of the 
Meredith case, the Court of Appeals cited Holmes vs. 
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Holmes in 81 Appeals D. C., and in that case, as the Court 
of Appeals pointed out, there was a prior D. C. order for 
maintenance. The wife obtained a decree of abso- 

13 lute divorce which contained no provision for ali¬ 
mony. This Court ruled that her decree for absolute 

divorce extinguished her prior maintenance order. 

Now, in principle, your Honor, there is no difference 
between that case and the case at bar. 

The Court: I think there is; I don’t think they are com¬ 
parable at all. I can’t follow the reasoning at all in those 
two cases. 

Mr. Hilland: Your Honor, it does not matter whether the 
decree of absolute divorce is obtained in another jurisdic¬ 
tion as in the Meredith case, or that it was obtained in this 
jurisdiction as in the Holmes case. 

The Court: I agree with you on that. 

Mr. Hilland: And it does not matter whether the order 
is for maintenance of minor children as in Rapeer vs. 
Colpoys. 

The Court: Up until now, this order is in effect, isn’t 
it? j 

Mr. Hilland: No, your Honor. 

The Court: It isn’t? 

Mr. Hilland: The order of 1944 is no longer in effect 

for two reasons:- 

The Court: When did it go out? 

w i 

Mr. Hilland: It went out when it was superseded by the 
order of June, 1947- 

The Court: You are talking about the 1944 order. The 
1947 order up to now is in effect, isn’t it? 

14 Mr. Hilland: No. 

The Court: When did that go out? 

Mr. Hilland: It never had any valid force and effect for 
the reason when it was entered, the Court had no jurisdic¬ 
tion to enter it because at that time the relationship of 
husband and wife between these parties no longer existed. 
The point I make is, your Honor, the order of January 1944 
was terminated for two reasons: First of all, it was ter- 
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urinated by the decree of divorce in Connecticut and, more¬ 
over, it was superseded by the order of June, 1947. 

Now, the point is, in all of these cases, your Honor, that 
the relationship of husband and wife must exist or there 
is no jurisdiction to enter an order under Section 16-415. 
When that relationship is terminated by a valid decree of 
absolute divorce, the wife no longer can rely on the main¬ 
tenance order which is terminated by the divorce, but must 
“seek alimony in the jurisdiction granting the divorce,’’ 

as the Court of Appeals said in the Meredith case. 

* * 

And it does not matter whether it is in another juris¬ 
diction as in the Meredith case; where the husband obtained 
the divorce in Texas; or that it is in this jurisdiction, as 
in the Holmes case where the wife obtained the divorce in 
this Court. 

Now, in the case of Holmes vs. Holmes, the question arose 
on a motion to adjudge the defendant in contempt for non¬ 
performance of the wife’s prior maintenance order. 
15 It was held, as the Court of Appeals pointed out in the 
Meredith case, that the prior maintenance order was 
extinguished by the decree of absolute divorce and, there¬ 
fore, the husband was not in contempt. 

Now, as I pointed out, counsel for the plaintiff, in an 
attempt to extricate the plaintiff from the position in which 
she finds herself, argues in a supplemental points and 
authorities that the Meredith case and the Holmes case are 
not in point because, he says that here the order was 
entered January 11, 1944, before the defendant obtained 
the absolute divorce in Connecticut. 

Now, that does not extricate the plaintiff. In tho first 
place, the order of January 11, 1944, was superseded by 
the order entered June 1947. In the second place, the 
motion before your Honor is not to adjudge the defendant 
in contempt of the order entered January 11, 1944, before 
the divorce, but is to adjudge him in contempt of the order 
entered in June 1947 after the divorce. To adjudge this 
defendant guilty of contempt of the January 11,1944, order 
'would be to find him guilty of contempt of something of 
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which he doesn’t stand charged. In the third place, under 
the decision in the Holmes case, the maintenance order of 
January 11, 1944, which was prior to the divorce, was ex¬ 
tinguished by the decree of divorce. \ 

As to the order of January 11, 1944, the law now is that 
while the Court had jurisdiction to enter that order, 

16 it was extinguished by the absolute divorce in March 
1946 in Connecticut, as was held in the Holmes case; 

and as to the order of June, 1947, the law now is and has 
been since April, 1953, when the decision came down in the 
Meredith case, that the Court no longer had jurisdiction 
when it entered that order in June, 1947. 

The Court: By the order of June 30, 1947, the order of 
January 11, 1944, was continued in full force and effect 
with the xeception of the question of the defendant’s sum¬ 
mer custody and week-end visitation of the children, that 
is the only change in the order that was made in the June 
30 order. 

Mr. Hilland: That is right, but I don’t recall there was 
any reservation of the order of 1944. 

The Court: I am saying that it is very obvious that it 
was continued in full force and effect because Judge Pine, 
in his judgment, in the order, in Paragraph 4 said that: 
“The provision of Paragraph 4 of the judgment of Jan¬ 
uary 11, 1944, shall remain in full force and effect.” That 
was to the effect that the plaintiff was to receive no main¬ 
tenance and all they were concerned with in the order of 
June 30 was changing the defendant’s summer custody and 
week-end visitation of the children, but in all other respects 
the order of January 11, was the same, custody given to 
the mother and the $150 payment was continued just the 
same for the support and maintenance of the minor 
children. 

17 Mr. Hilland: Of course, the answer to that is that; 
by the Connecticut decree, the order of January 1944 

was extinguished. 

Now, counsel for the plaintiff cites the case of Wedder- 
burn vs. Wedderburn, which may be one of the cases upon 
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which your Honor’s opinion is predicated, in 46 App. D. C. 
149, and was decided in 1917. 

The Court: Never heard of it. 

Mr. Hilland: That decision, your Honor, has been over¬ 
ruled, not expressly, but it has impliedly been overruled 
by the decision in the Meredith case; at least, it has been 
superseded by the decision in the Meredith case last year. 

Now, the facts in the Wedderburn case and the Meredith 
case are the same, except that the absolute divorce was 
obtained in the Wedderburn case in Virginia rather than 
in Texas as in the Meredith case and, of course, that is .an 
immaterial factual difference. Except for that, your Honor, 
those two cases in principle are identical. 

Now, counsel for the plaintiff also cited the case of 
Queen vs. Queen in 88 Appeals D. C. Now, in that case, the 
question raised and decided in the Meredith case was neither 
raised nor decided. The sole question in Queen vs. Queen 
was whether contempt of an order entered after absolute 
divorce could be punished by imprisonment and the Court 
of Appeals held that it could not, on the authority of 
18 Rapeer vs. Colpovs. The decision could have been 
rested upon the decision in Bates vs. Bates, too. 
In the Queen case, the Court’s jurisdiction to make 
the order of which the defendant was found in contempt, 
the Court of Appeals ruled erroneously, was not challenged; 
the jurisdiction to make the order was not challenged as 
it was in the Meredith case and as it is now in this case. 

Now, I think it could be said here, your Honor, if there 
is a measure of harshness in what I am contending your 
Honor’s ruling must be in this case, as the Court of Appeals 
said in the Meredith case, the plaintiff must blame herself 
because the situation she is now in is of her own making. 
She left the marital domicile in Connecticut; this Court 
has found she left it without just cause. 

She first litigated in Virginia; when that litigation didn’t 
go to suit her, she came over here. And when he sued 
her for an absolute divorce in the marital domicile, she 
ignored the proceeding. That is where this litigation be- 
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longed and if she had done what the Court of Appeals 
ruled in the Meredith case she should have done, this mat¬ 
ter would have been settled in Connecticut where it belongs. 

Moreover, there isn’t anything that the Court can do for 
her here now; you can see what a ridiculous situation and 
result can arise in a case like this where this Court assumes 
jurisdiction: In the first place, the defendant is not in the 
District of Columbia; and in the second place, when 
19 this order was entered, the relationship of husband 
and wife no longer existed and under the case pf 
Queen vs. Queen, he cannot be imprisoned for disobedience 
of the order. 


Now, with respect to the facts of the matter, your Honor, 
the facts and figures of the matter, he has filed an affidavit 
which controverts all of the essential allegations- 

The Court: Is he here today? 

Mr. Hilland: No, he is not. But we have got issues of 
fact with respect to the amount of money that is owing 
and the only way your Honor can resolve that is by taking 
some testimony. 

The Court: The wife is here to give testimony. I can ? t 
accept the affidavit, if she is going to testify. What am I 
going to do with him? He isn’t here; he didn’t want to 
come down? 


Mr. Hilland: That is right. 

The Court: Why? 

Mr. Hilland: He doesn’t want to come. 


The Court: He doesn’t want to go to jail, is that it? 
Mr. Hilland: That is right. 

The Court: All right, put the plaintiff on the stand. 
Thereupon 


Mabelita Mead Feick 


the plaintiff, called as a witness in her own behalf, being 
first duly sworn, was examined and testified as follows: j 
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20 Direct examination. 

By Mr. Simmons: 

Q. Your name is Mabelita Mead Feick? 

A. Yes, sir. 

Q. Where do you reside? 

A. 4400 Q Street, Northwest. 

Q. And how long have you resided there? 

A. Since December a year ago, I moved from another 
house in the District to this house. 

Q. State to the Court whether or not you have resided 
continuously in the District of Columbia for the past 
several years. 

A. Yes, I have. 

Q. Do the children reside there with you? 

A. They do. 

Q. Except, I believe the boy is away at school? 

A. Well, he is away at school during the school sessions. 

Q. Mrs. Feick, directing your attention here to an affi¬ 
davit which you filed in this case, you stated that Mr. Feick 
had not paid you the $150 since September of 1951. Is 
that correct? 

A. That is right. 

Q. Did you receive a check from him in September 
1951? 

A. Yes, I received a check for $75. 

Q. What did you do with that check? 

21 A. I didn’t cash it. 

Q. You refused it? 

A. I refused it. 

Q. Did you receive a subsequent check from Mr. Feick? 

A. Yes, in October of 1951. 

Q. For what amount? 

A. $75. 

Q. What disposition did you make of that check? 

A. I refused that, also. 

Q. Since that time, have you received any further sum 
from Mr. Feick? 
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A. Nothing whatsoever. 

Q. Tell the Court whether or not yon have made any 
Arrangement or agreement with Mr. Feick that he could 
pay to the children, or on behalf of the children, any sum 
in lieu of this Court order. 

A. There was no arrangement made with Mr. Feick to 
do that, either verbal or written. 

Q. What was your reason for refusing the September 
and October 1951 checks? 

A. Well, I have never allowed anything else to stand in 
the way of his continuing living up to the Court order and 
I have always lived up to the Court order. 


61 The Court: I gave him another month. So that as 
of October 1953, you will have a judgment for $3,230. 

I will grant your motion to hold the defendant in contempt 
and I will impose a sentence of one year or until such time as 
he has purged himself of the contempt. 

Being in contempt, he is in no position to come into this 
Court and ask to amend the order awarding custody, so 
that will be denied. 

Mr. Hilland: I would like to ask Your Honor if you would 
do this before you impose that sentence, if you would read 
Queen v. Queen in 88 Appeals D. C. 157. 

The Court: No, I am not going to read it. 

Mr. Hilland: That specifically covers this case, Your 
Honor. 

The Court: I have covered the case, I am very familiar 
with the case. If I am wrong, I will be corrected, I am sure 
of that. 

Mr. Simmons: Your Honor, I have an order here, the 
Court can fill it in. 

Mr. Hilland: What are you going to put in the 

62 blank space, Your Honor? 

The Court: WTiat do you mean, the amount? 
$3,230 as of October 1953. 

Mr. Hilland: That is including October? 
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The Court: That is right. That, of course, may be va¬ 
cated and purged by an agreement that he pay off the 
arreages in the present payment, if you so desire. 

Mr. Hilland: After $3,230, did you say including October? 
The Court: I said as of October 1953, which of course 
includes October 1953. 

• •••••••• 

68 The Court: I think she left him without just cause. 
She has not maintained the burden of proof of show¬ 
ing her right to leave him. 

Mr. Newmyer: Your Honor does not think there is suffi¬ 
cient proof to establish her reason for leaving permanently? 

The Court: No. With the children, it is entirely different; 
that is not dependent on the other. 

Mr. Newmyer: Well, of course, we are not trying a divorce 
suit, so the question of maintenance is secondary in these 
proceedings, so far as she is concerned; but so far as the 
children are concerned, they are of very young age, and she 
is, according to all the testimony, and Mr. Feick’s own 
statement- 

• •••••••• 

69 The Court: Her testimony as to her leaving him did 
not impress me favorably at all. 

• Mr. Newmyer: Of course, as your Honor recalls, she said 
that he had promised to give her time to consider a recon¬ 
ciliation and coming back, that he kept after her, and that 
she finally, being ill at the time and under medical 

70 treatment, was advised that she should not, and she 
did not. 

Consider the attitude of Mr. Feick, even as far as the 
children are concerned, as to their support. Here is a man 
making between $600 and $800 a month. He has contributed 
and agreed to pay just $100 a month, which does not keep 
the children in school, does not keep them in clothing or 
food, does not take care of their medical expense, or all of 
the extra medical attention which is required. He has not 
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paid for or offered to pay for their medical bills or any¬ 
thing else. His income now is, as I say, around $600 a 
month. According to the situation of the parties and their 
respective positions, I submit that the order should provide 
for visitations at all reasonable times and over weekends, 
but that the actual home of the children should not be dis¬ 
turbed even for a month in the summertime until they have 
reached a little older age, when these conditions, in a way, 
will adjust themselves. These orders are always open for 
change. Your Honor has hard the testimony, and we sub¬ 
mit the matter to your Honor’s determination. 

• • • * * • • • i • 
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QUESTIONS PRESENTED 

1. Can the District Court adjudge a father in contempt 
and order him imprisoned for one year for disobedience 
of a judgment entered while the parties were husband and 
wife although an absolute divorce was obtained by the 
father prior to the order of adjudication and commitment? 

2. Does the District Court have jurisdiction under Code 
Section 16-415 to compel a father to support his two chil¬ 
dren where the District Court admittedly had properly 
exercised jurisdiction over the children and where the 
mother, to whom the custody of the children was committed, 
and the two children have continued (in fact mother en¬ 
joined under $5,000. bond) to reside and have their domi¬ 
cile in the District of Columbia, after the father obtained 
ah absolute divorce in Connecticut, in which proceeding 
the mother and children were not before the Court, did 
not participate in the Connecticut suit and the Connecticut 
decree made no provision for the support of said children, 
and after obtaining the absolute divorce the husband con¬ 
tinues to recognize the jurisdiction of our District Court 
over the children by participating in litigation respecting 
his visitation rights. Under these facts, is the father in 
contempt of Court for his failure to obey the payment pro¬ 
visions of an order entered when the parties were husband 
and wife, and if in contempt of said order for approxi¬ 
mately two years arrearages, can he be ordered imprisoned 
for one year? 

3. Does the District Court have jurisdiction to order a 
father imprisoned for one year for contempt of a judg¬ 
ment as outlined in Question 2, under Code Section 16- 
415, when said judgment was entered while the parties 
were husband and wife? 

4. Does the District Court have jurisdiction, under a 
situation as covered in Questions 1, 2 and 3 to order im¬ 
prisonment for one year for failure of a father to support 
his children for two .years and under said circumstances 
outlined did the District Court, assuming it had jurisdic¬ 
tion and authority, abuse its discretion in ordering a one 
year sentence when the father fails to come here to testify 
or explain his conduct? 
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COUNTER STATEMENT OF CASE 

A full counter statement is deemed unnecessary, but ap¬ 
pellee will correct misstatements and pertinent omissions 
in appellant’s Statement of the Case. 

The appellee stated under oath (as a witness) she and 
the children resided continuously in the District of Co¬ 
lumbia for the past several years, (Joint App. 48) in fact 
both orders entered in this case enjoined the appellee, un- 
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der penalty of a $5,000. bond from taking the children out 
of this jurisdiction. 

The motion for adjudication in contempt (Joint App. 16) 
did not specify either order and the Supplemental Points 
and Authorities in support of Appellee’s motion for ad¬ 
judication in contempt (Joint App. 28) specifically refers 
to both orders and therein is stated “therefore the point 
involved in this proceeding should be to determine whether 
or not the defendant can be imprisoned for failure to com¬ 
ply with the order of Janury 11, 1944” (Joint App. 30). 
It will be noted said Points and Authorities were filed on 
January 13, 1954 (Joint App. 28) whereas the hearing and 
order from which this appeal was taken was on February 
15, 1954 (Joint App. 30) over one month later, so how can 
Appellant say he was not apprised that appellee was pro¬ 
ceeding under the January, 1944 order? The other order 
of June, 1947 (Joint App. 15) was entered pursuant to a 
“Motion to modify judgment respecting summer custody 
and week-end visitation of minor children” (Joint App. 
13) and said order dealt only with appellant’s visitation 
rights and money was not directly involved in that pro¬ 
ceeding. The said Motion was heard by Judge Pine who 
took testimony from both sides and appellant and appellee 
both testified at length. It is apparent from the June, 1947 
order that money was mentioned in the order only because 
the appellant had the temporary custody of the children 
for one month under the January order but only for two 
months under the June order. The June, 1947 order spe¬ 
cifically continued in effect the provisions of the January, 
1944, order, and shows it to be a modifying and not a 
superseding order. 

SUMMARY OF ARGUMENT 

1. The District Court acted within its jurisdiction and 
the equities of the situation in ordering appellant sent¬ 
enced to one year for his failure, wilfully and contumaci¬ 
ously, to support his children for two years. The Motion 
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for adjudication was supported by Points and Authorities 
which specified the order of January 11, 1944, and the 
order of adjudication appealed from was based upon that 
order. 

2. The District Court having originally taken jurisdic¬ 
tion of the children while the parties were husband and 
wife continued to have jurisdiction after appellant ob¬ 
tained his ex parte divorce as appellee and the children 
have continuously resided in the District of Columbia; in 
fact both orders in this case enjoin the appellee from tak¬ 
ing the children out of the District of Columbia. (Joint 
App. 34—order of January 11, 1944 and Joint App. 15— 
order of June 30, 1947). Appellee was required by appel¬ 
lant to post a surety bond in the penalty of $5,000. to 
secure this provision. 

The order of January 11,1944, entered after both parties 
litigated the maintenance and custody issues as husband 
and wife was modified by the June 30,1947 order only with 
respect to appellants visitation rights. Judge Pine took 
testimony from both sides on the “Motion to modify judg¬ 
ment respecting summer custody and week-end visitation 
of minor children” (Joint App. 13) pursuant to which the 
order of June 30, 1947, was entered and no point was 
raised in the proceedings regarding money and money 
was mentioned in the order only because appellant’s tem¬ 
porary custody during the summer was changed from one 
month to two weeks. Again, the June order was a modify¬ 
ing order respecting visitation and not a superseding order 
respecting money. 

3. The District Court had jurisdiction to order the im¬ 
prisonment of appellant for contempt of the order of Janu¬ 
ary 11, 1944, and the Court had jurisdiction to enter the 
order of June 30, 1947 as it involved the well being of 
minor children over whom the Court had taken jurisdiction 
and the parents had conferred jurisdiction while husband 
and wife, and the mother and two children continued to 
reside in the District of Columbia. 
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4. Appellee does not understand what appellant means 
by “well-established, usual and customary thirty days” 
in urging the one-year sentence as being an abuse of dis¬ 
cretion. The Court had the duty to require the appellant 
to support his children whom he himself placed under the 
jurisdiction of the Court and in which Court he has liti¬ 
gated considerably respecting the children. For two years 
the appellant has wilfully, contumaciously and flagrantly 
disregarded the order of the trial court, so the court prop¬ 
erly put appellant on notice as to the seriousness of appel¬ 
lant’s actions. In fact, in a crimnal non-support case his 
sentence, under the circumstances undoubtedly would be 
greater and too the Court would have the defendant be¬ 
fore it to assure the serving of the sentence. In this case, 
the Court knew the appellant was not coming to this juris¬ 
diction anyway—he did not appear here to explain or 
offer any extenuating circumstances concerning his con¬ 
duct. The appellants conduct was even more reprehensible 
because of his design to purchase the love and affection of 
his children (Affidavit of Lewis W. Feick) (Joint App. 18) 
by spending large sums for luxuries and otherwise lavish¬ 
ing money on the children while not giving the mother any 
sum for two years for their necessities. 

ARGUMENT 

1. The District Court Cannot Adjudge a Party in Contempt 
and Order Him Imprisoned for One Year for Disobedience 
of a Judgment Which Was Not the Basis of the Charge 
of Contempt For Which He Was On Trial. 

The appellant argues that he was not prepared to defend 
in the Motion for adjudication in contempt the fact that 
appellee relied on the judgment of January, 1944, however, 
a reading of the Motion (Joint App. 16) shows that the 
appellant was charged with owing for the period Septem¬ 
ber, 1951 to October, 1953; the supplemental points and 
authorities filed on January 13, 1954 (Joint App. 28) re¬ 
fers specifically to the January 11, 1944 order and therein 
is stated “therefore the point involved in this proceeding 
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should be to determine whether or not the defendant can 
be imprisoned for failure to comply with the order of 
January 11, 1944” (Joint App. 30). The hearing and 
order appealed from was over one-month later, namely, 
February 15, 1954. (Joint App. 30) 

2. The District Court Was Without Jurisdiction to Order 
Appellant Imprisoned for Contempt of the Judgment of 
January, 1944. 

The court had jurisdiction to enter the January, 1944 
order. The order was entered as a result of a Complaint 
for Maintenance filed in the District Court in June, 1942 
(Joint App. 2) from which it will be noted the appellee 
and the two children had their domicile in the District of 
Columbia and the appellant in Connecticut; that the part¬ 
ies were married here in 1934; that one of the children was 
born here in 1936 and the other in New r Jersey in 1938; that 
a trial was had in said cause pursuant to which the Janu¬ 
ary 11, 1944 order was entered, giving appellee custody 
of the children and ordering appellant to pay her $150. 
per month for their maintenance. 

Subsequently, the children w’ere bing adversely affected 
by the visitation and partial custody rights of appellant un¬ 
der said order and appellee filed a “motion to modify judg¬ 
ment respecting summer custody and w’eek-end visitation 
of minor children (Joint App. 13) and the parties liti¬ 
gated that motion before Judge Pine w r ith testimony ad¬ 
duced from both sides pursuant to w’hich the order of 
June 30, 1947 was entered. A reading of the Motion afore¬ 
mentioned and appellant’s answers to said motion (Joint 
App. 13) clearly show’s that only visitation and custodial 
rights w’ere in issue and money was not involved and would 
not have been specifically mentioned in the June, 1947 
order but for the fact that the temporary custody in ap¬ 
pellant (he did not pay appellee w’hen he had custody of 
the children) was changed from one month as provided in 
the January, 1944 order to tw r o weeks in the June, 1947 
order. As the June, 1947 order recites, it modifies the 


6 


earlier order respecting appellants visitation right and 
temporary custody and in all other respects the January, 
1944 order is recited to continue in full force and effect. 
(Joint App. 16). The maintenance payment of $150. per 
month as provided in the January order is continued in the 
June order. 

Since the appellant obtained his ex parte divorce in 
September, 1945 (Joint App. 31), the parties hereto were 
husband and wife when the January 11, 1944 order was 
entered and the order is enforceable by commitment for 
contempt under the provisions of Code Section 16-415. 

The cases cited by appellant are not in point with re¬ 
spect to the facts in this case as all of the cases relied 
upon involve an order entered after an absolute divorce 
was obtained. 

In the case of Wedderburn v. Wedderburn, 46 App. D.C. 
149, the same situation existed as in the instant case. In 
that case an order was entered requiring the husband to 
support his minor child, said order being entered on Au¬ 
gust 4, 1909. The husband obtained a Virginia divorce in 
September, 1910, after which the husband took the posi¬ 
tion that the Court no longer had jurisdiction to enforce 
payment. This Court overruled his position and at page 
154 said: 

“It appearing, therefore, that appellant was under 
legal obligation, at least, to contribute towards the 
support of this child, the question arises as to how that 
obligation may be enforced. It is generally recognized 
that notwithstanding that the custody of children 
often is expressly provided for by statute, a court of 
chancery, independent of statute, has jurisdiction 
over such custody. (Citing many cases). No good 
reason is perceived why a court of equity having jur¬ 
isdiction of the parties and the general subject matter 
should not afford complete relief. Unless such au¬ 
thority is exercised by the chancellor, the only way in 
which the obligation of this father toward his child 
may be enforced will be by a suit at law, where the 
rules are rigid and inflexible, where little considera- 
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tion may be given to the surrounding circumstances 
of the parties and where necessarily one suit must 
follow another. We think it quite apparent that the 
relief afforded by equity will be much more compre¬ 
hensive, satisfactory, and just than would be possible 
in a court of law. And there is authority for the exer¬ 
cise of such jurisdiction. (Citing cases).” 

The Wedderburn decision has been followed in all per¬ 
tinent cases in this jurisdiction and in the very recent 
case of Meredith v. Meredith, U.'S. App. D.C. , 204 
F 2(d) 81 W.L.R. 901, decided on April 9, 1953, relied upon 
heavily by appellant, the Wedderburn case was cited (see 
footnote 8). The facts in the Meredith case are inapplic¬ 
able to the instant case as the judgment w*as entered after 
a divorce. 

The situation existing in this jurisdiction is deserving 
of remedial legislation respecting fathers as well as hus¬ 
bands supporting their children. In order to sustain ap¬ 
pellant’s position the Wedderburn case will have to be 
overruled which would aggravate the situation further 
here and enable more fathers to escape their legal and moral 
duty to support their children. 

In the case of McNeil v. Emrich, 75 App. D.C. 307, 126 
F 2(d) 841, 146 A.L.R. 1146, the District Court granted an 
absolute divorce, and after the divorce decree was entered, 
the parties filed in the case a stipulation for maintenance 
and support, giving the mother custody, but requiring the 
father to make payments for support. The court held that 
the mother had supported the child and the fact that the 
child had had support did not affect the duty of the father 
to render it, relieve him of the burden, or deprive the 
Court of power to compel him to discharge it or to force 
him to reimburse the mother for what she had expended on 
that account. 

In the Emrich case, as in many other cases, this Court 
held that the court retains jurisdiction after a divorce with 
respect to custody and maintenance of minor children. 
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3. The District Was Without Jurisdiction to Order Appellant 

Imprisoned for Contempt of the Judgment of June, 1947. 

As has been previously pointed out herein the order of 
June, 1947 did not form the basis for the order from which 
this appeal is taken but rather the order of January 11, 
1944 so this point will not be labored further. 

4. The Order for Appellant's Imprisonment for One Year 

Was Too Severe, Unwarranted and an Abuse of Discretion 

Under the Facts and Circumstances Involved. 

Appellant supplies no cases to support this point and 
there appears to appellee to be a good reason—none are 
available. 

The District Court has jurisdiction to enforce by im¬ 
prisonment its decrees for alimony and maintenance and 
that authority is contained in the statute involved here for 
maintenance. The appellant refuses to support his chil¬ 
dren purely out of contumacy (he earns over $10,000 a 
year—Joint App. 36) and the Court under its general 
Equity Powers has the jurisdiction hence the discretion to 
order this appellant committed (if and when found in this 
jurisdiction) to one year, or until he may purge himself 
by paying the amount owed the appellee as found by the 
Court. He does not have to ever serve one day of the 
sentence—all he has to do is pay up what he owes appellee 
for discharging duties which were his. While appellant flag¬ 
rantly disregards the Court order he imposes on appel¬ 
lee the added burden of continuing litigation. 

The sentence is right—it is too bad it cannot be executed. 

CONCLUSION 

Appellee respectfully submits that the order appealed 
from should be affirmed. 

J. Benjamin Simmons 
Harry L. Horton 

Attorneys for Appellee 
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PETITION FOR REHEARING BEFORE THE COURT 

EN BANC 


The appellant petitions the court to order that the 
above-entitled appeal be reheard before the court en banc 
and as ground therefor says the decision in this case that 
the appellant can be imprisoned is contrary to and can¬ 
not be reconciled with the decision of this court in Queen 
v. Queen , 88 U.S. App. D.C. 157, 188 F. 2d 624. 

Respectfully submitted, 

Arthur J. Hilland, 
Vincent C. Burke, Jr., 
Attorneys for Appellant. 

We hereby certify that the foregoing petition for rehear¬ 
ing is presented in good faith and not for delay. 

Arthur J. Hilland, 
Vincent C. Burke, Jr., 
Attorneys for Appellant. 



